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rata aftitut 0737 with feet fafara det att afara wargi 
Statutory orders and notifications issued by the Ministries of the Government of India 
(other than the Ministry of Defence) and by Central Authorities (other than the 

Administration of Union Territories . 


ELECTION COMMISSION OF INDIA 

New Delhi, the 20th December 1971 
S . O . 293 . - In pursuance of Section 106 of the Re 
presentation of the People Act, 1951, the Election Com 
mission hereby publishes the Order , pronounced on the 
19th October , 1971 by the High Court of Kerala at 
Ernakulam in Election Petition No. 1 of 1971. 
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

PRESENT 
The Honourable Mr. Justice K . Sadasivan . 
Tuesday , the 19th October, 1971/ 27th Asvina 1893 

ELECTION PETITION No . 1 OF 1971 
Petitioner : 

A . V . Raghavan , Advocate , Badagara, Badagara taluk , 
Kozhikode District. 

By Adva . M / s. C .S . Balakrishnan & R . Bhaskaran 
Respondents : 

1. K . P . Unnikrishnan , M .P ., New Delhi. 
2 . Smt. Leela Damodara Menon c / o . Sri K . A . 

Damodara Menon , resident Editor , " Mathuru 
bhoomi" Cochin , 


3 . A . Sreedharan , Arangil House , Calicut. 
Ri by Advs . M / s . V . K . K . Menon , M . Rama 

chandran & C . J. Balakrishnan . 
R2 by Adys . M / s. K , Velayudhan Nair, K . J. 

Joseph & A . C . Jose. 
R3 by Adys , M / 8. K . Chandrasekharan & T . 

Chandrasekhara Menon . 
This petition having been Anally heard on oth 
October, 1971 in the presence of M / s , C . S . Balakrishnan 
and R . Bhaskaran , Advocates for the petitioner , M / s . 
V . K . K . Menon , M . Ramachandran and C . J . Balakrishnan 
Advocates for the 1st respondent, M / s . K . Velayudhan 
Nair , K , J . Joseph and A . C . Jose, Advocates for the 
2nd respondent and M / s . K . Chandrasekharan and 
T . Chandrasekhara Menon , Advocates for the 3rd reg 
pondent, the court on this day delivered the following 


JUDGMENT 
The petitioner is one of the defeated candidates at 
the recent election to Parliament from Badagara con 
stituency . He contested the election as an independent 
candidate . There were three other candidates and they 
are respondents 1 to 3 . Respondents 1 and 2 wero 
sponsored by the Indian National Congress led by Mr. 
Jagjivan Ram [shortly stated Congress ( J ) ) and the 3rd 
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respondent by the Indian Socialist Party . The election 
as held on 6th March , 1971. The votes polled by the 
candidates were as follows: 

( 1) Sri K , P . Unnikrishnan (R1) 1, 98 ,939 . 
(11 ) Srl A . V . Raghavan (petitioner ) 1,41,135 . 
(111 ) Smt. Leela Damodara Menon (R2) 2 ,236 . 

( iv ) Sri A . Sreedharan (R3) 33 ,893 . 
The results were announced on 121h March , 1971; the 
1st respondent Sri K , P . Unnikrishnan having secured 
a majority , was on that day declared elected . 


The election is challenged by the petitioner mainly 
on the ground that the 2nd respondent was weeded out 
from the scene of contest , by the Congress Iligh Com 
mand by offering her an assignment as India s repre 
sentative in the United Nations Human Rights Com 
mission ( shortly stated UNHR Commission ) . This , 
according to the petitioner , was done by Sri Jagjivan 
Ram , the President of the Indian National Congress 
with the connivance of the Prime Minister Smt. Indira 
Gandhi. The petitioner would maintain that this is a 
corrupt practice falling under S , 123 ( 1 ) ( A ) and ( B ) of 
the Representation of the People Act, 1951 ( shortly 
stated the Act ) and he seeks to set aside the election 
on this ground . In support of the petitioner s conten 
tion he has averred the following facts in his petition : 


the corrupt practice of choosing her as the leader of 
the Delegation to the UNHR Commission . The circum 
frances leading to her withdrawal, according to the 
petitioner , would show that she was induced to with 
draw by promise of the said assignment. The Congress 
Party under whose ticket R1 and R2 filed their nomina 
tions was the party , in power at the centre and thọ 
President of the party is a Minister also . It was, 
therefore , possible for their party to make their offer to 
R2 through the Central Government. As seen from the 
news item that appeared in the " Mathrubhuml" dated 
23rd January , 1971 , all the 7 Candidates put up by 
the party in Kerala to Lok Sabha , were the unanimous 
choice of the K . P . C . C . In the Mathrubhumi dated 30th 
January , 1971, it was reported that the Kerala List had 
boon fully approved by the Central Parliamentary 
Board . But on 1st February , 1971 the news Item 
appeared in the Mathrubhuml that instead of R2, R1 
the Delhi Reporter of the Mathrubhumi was chosen as 
the Congress Candidate . From R2 s statement which 
appeared in the Mathrubhumi dated 2nd February , 1971 , 
it was clear that she stuck on to her decision to contest, 
as she had a good chance of success in view of her 
past sacriAces and associations with the organisation 
and the Society . The report also pointed out the reac 
tions amongst the office -bearers of the party against th 
change . In the Mathrubhumt dated 3rd February , 1971, 
the K . P .CC . President is reported to have expressed 
his helplessness in finding a solution to the problem . 
The change was vehemontly criticised by R2 and that 
statement was also published by the Mathruhhumi, She 
even stated that she was shocked to hear the decision , 
especially when she had started her election compaign 
by putting up banners and starting wall-markings and 
writings. It is at this Juncture that R2 was removed 
from the scene by choosing her as the Indian represen 
tative in the UNHR Commission . It is also significant, 
according to the petitioner , that she had chosen an 
Independent symbol also along with the Congress 
symbol. It was reported that if she contested as an 
independent candidate the Jana Sangh would support 
her . Smt. Indira Gandhi had issued a special appeal 
to the voters of the Badagara Constituency to elect Ri 
and this statement appeared in the Mathrubhumi dated 
4th March , 1971. Smt. Indira Gandhi and Sri Jagjivan 
Ram have committed corrupt practice falling under 
S . 123 ( 1 ) of the Act by exploiting their position 9 
memhers in the Cahinet and proposing R2 to represent 
India in the UNHR Commission . This was done to 
further the chances of success of Ri. 


On 23rd January , 1971 the Kerala Pradesh Congress 
Committee representing Congress ( J ) presented a list 
of names of candidates to the High Command for its 
consideration . On or about 28th January , 1971 the 
President of the K . P . C . C , announced the names of his 
party s candidates as approved by the Central Parlla 
mentary Board . The 2nd respondent was announced 
as the party s candidate from Badagara Constituency 
Accordingly she Aled her nomination from that Con 
stituency on 1st February, 1971. On 3rd February , 1971 
respondents 1 and 3 and the petitioner also Aled their 
nomination papers . The 1st respondent filed his nomi. 
nation as a candiate sponsored by Congress ( J ) . Then 
an announcement was made by Srl Uma Sankar Dixit . 
General Secretary of the party that one of the two 
candidates sponsored by Congress ( J ) would withdraw 
and that Sri Jagjivan Ram would hold discussions, foi 
that purpose, with the President of the K . P . C . C . On 
or about 6th February , 1971 the 2nd respondent made 
a Press Statement announcing that she had withdrawn 
her candidature . She had also stated that on technical 
grounds her withdrawal was not accepted by the Elec 
tion Commission . The 2nd respondent who had stuck 
on to her candidature was Anally prevailed upon by 
Sri Jagjivan Ram and Smt. Indira Gandhi to withdraw 
in favour of the 1st respondent and in consideration 
of that she was offered the unique honour of being 
India s representative in the UNHR Commission for 3 
period of one year . This offer, the petitioner under 
stands , was made between the 3rd and 6th of February 
1971. On 16th February , 1971 the official announce 
ment came from the Central Government stating that. 
the 2nd respondent was made India s representative 
in the UNHR Commission . The 1st respondent, as the 
Delhi Reporter of the " Mathrubhumi" , wielded enorm 
ous influence in Congress circles at Delhi and was able 
to bring pressure on the Congress President and Smt. 
Indira Gandhi to pave the way for his success at the 
Election by whişking away the 2nd respondent from 
the scene by offering her the assignment in the UNHR 
Commission . Reports came in the " Mathrubhuml" of 
the 2nd respondent s reluctance to withdraw from the 
feld ; but ultimately she withdraw and supported the 
candidature of the 1st respondent. On 18th February , 
1971 the annonucement came from the Government of 
India that the 2nd respondent was chosen to lead the 
Indian Delegation to the UNHR Commission . The 
assignment was to last for one year and she left for 
Geneva on 21st February , 1971 . In the mean time the 
election took place . According to the petitioner , the 
withdrawal of the 2nd respondent was procured by 


RI also is equally guilty of the corrupt practice along 
with R2, Smt. Indira Gandhi Sri Jagjivan Ram and 
members of the K . P . C . C . in having offered to the 2nd 
respondent gratification in the shape of an assignment 
in the World Body as Indian Representative with the 
object of inducing her to withdraw from contest . R2 is 
guilty of corrupt practice in the sense that she accepted 
the offtr . The offer was made to R2 by Smt. Indira 
Gandhi and Sri Jagjivan Ram at the instance and with 
the consent and knowledge of the 1st respondent who 
had great influence over Smt, Indira Gandhi and Sri 
Jagjivan Ram , 


On these facts the petitioner would pray that the 
election of the 1st respondent be declared void and set 
aside as it is vitiated by corrupt practice under s . 123 
( 1 ) ( A ) and ( B ) of the Act . 


R1 in his written statement has denied the charge 
of corrupt practice alleged against him by the petitioner , 
H was granted the party ticket by the Central Election 
Committee to be the candidate of the party for the 
Badagara Constituency . It is true that R2 had Aled 
her nomination as candidate for the party : but that was 
before the list of candidates of the party for Kerala 
was approved and announced . He was the only candi 
date approved by the Central Election Committee . The 
K . P . C . C . President was duly informed from the Central 
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Parliamentary Board about Ri s choice as the party 
candidate and he in his turn informed the Chief Elec 
toral Officer , Trivandrum . Thereupon the 2nd respon 
dent Alcd her withdrawal - application of her own free 
will, without anybody s compulslon ; but due to technical 
reasons the withurawal application was rejected by the 
Returning Officer . Sle, therefore , continued as an 
independent candidate with a free symbol, viz ., coconut 
tree bearing fruits . She had no intention at all to 
contest the election , as R1 had been chosen as the 
party -nominec . The practice obtained in the party is 
that the District Congress Committeos would submit 
their recommendation to the All India Congress Com 
mittee. It is the Central Election Committee of the 
party that Anally decides upon the candidates for each 
constituency . As it was a mid - terin election the 
working coinmittee of the party by a resolution 
authorised the Central Parliamentary Board to function 
as the Central Election Committee . Thus it was the 
Central Parliamentary Board that decided the candi 
datcs . The list submitted by the Kerala Pradesh Con 
gress Committee was only in the nature of recom 
mendation submitted to the All India Congress Com 
mittee . It was that list that was published on 28th 
January , 1971 , a list which was yet to be considered 
by the Central Parliamentary Board . The list was 
finalised and published by the Central Parliamentary 
Board on 3151 January, 1971. According to that list 
R1 was the party s candidate chosen to contest the 
election in the Badagara Constituency . Accordingly the 
K . P . C . C . wote to the Chiel Electoral Ollcer al Irivan 
drum to allot the party s symbol to Ri. R2 Hled her 
nomination as an alternative candidate only and when 
the 1st respo :llent was announced as the approved 
candidate , she naturally withdrew her nomination . This 
was only an internal matter of the Congress Party. The 
allegation chat R2 refused to withdraw is not correct 
She has all along been a sincerc und loyal member of 
the party and she never intended to contest except as a 
party - candidate . The allegation that Sri Jagjivan Ram 
and Smt. Indira Gandhi prevailed upon the 2nd res 
pondent to withdraw in favour of the 1st respondent 
in consideration of her securing membership in the 
UNHR Commission is false and malicious. Iler with 
drawal had nothing to do with her membership in the 
Commission . It is wrong to say inat the Oller of 
membership in the Commission was made to her bet 
ween the 3rch and 6th of February , 1971 consequent 
on her withdrawal in favour of RL. Fler nomination 
India s representative in the Commission was announc 
ed only on 16th February , 1971 . R2 is an eminent 
social worker and she has been associated with many 
women s organisation in India . Ladies with such 
political and social back ground , qualified to represent 
India in international bodies are comparatively few . 
She was, therefore , eminently fit for the assignment 
and accordingly she was nominated to the Commission 
by the External Affairs Ministry of the Government of 
India in the usual course . Ri had no part to play in 
the aflair . He had ny information or linowledge or even 
the possibility of his knowing about her nomination 
till the news appeared in the news papers . He had left 
New Delhi on the 1st of February 1971 , and had not 
returned till after the elections. During the period 
he had no sort of contacts with either the Prime 
Minister or Sil Jagjivan Ram . It is open to any 
political party to decide who should be its candidate 
for the election . The choice of one person against 
another does not imply any request or pressure on the 
other to withdraw from the election . The allegation 
that the clection was vitiated by the corrupt practice 
employed , is false . The allegation regarding corrupt 
practice is itself vague and ambiguous. The news paper 
reports and pamphlets relied on by the petitioner do 
not further his cause . Most of the reports are either 
incorrect or inaccurate The allegation that Ri, Smt. 
Indira Gandhi and Sri Jagjivan Ram have conspired 
together and decided to send R2 away from India is 
false and is denied . At no time had R1 heard. froin 
the Prime Minister or Sri Jagjivan Ram anything about 
R2 s nomination to the Commission . The election lg 


not vitiated by any corrupt practice and is not liable 
to be set aside. 

R2 also has flled a written statement, in which she 
has denied the charge that she withdrew from the con 
test in consideration of her nomination to the UNHR 
Commission . She has stated further, that the news 
paper reports , on which reliance has been placed by 
the petitioner , cannot be relied on for any purpose for 
the reason that the reports are mostly inferences drawn 
by the reporters or their figments of imagination . The 
allegation that R2 was proposed to the UNHR Commis 
sion by Smt, Indira Gandhi and Sri Jagjivan Ram is 
denied. No inducement was made to her by anybody , 
She has ever been a loyal worker of the Congress 
Purty , always ready and willing to abide by the mandato 
of the purty . The moment she became aware that the 
Ist respondent was the oticial nominee of the party , 
she expressed her willingness to withdraw and render 
all support to him , an she had actually withdrawn 
also from contest . No gratification was offered to her 
in the shape of an appointment in the world body as 
India s representative. Her nomination to the Com 
mission came only long after she had withdrawn her 
candidature . She was the Secretary of All India 
Women s Conference and is even now holding that place . 
She has also gained experience as a worker in Social 
Educational and Political fields. Her nomination to 
the UNHR Commission was in recognition of such 
experiencn and her past services. It was never made 
with the nbject of inducing her to withdraw her candi 
dature . It is not uncommon that the proposals made 
by the Pradesh Committee is superscded by the deci 
sion of the Central Board . It is untrue to say that the 
2nd respondent s presence in Kerala was an obstacle 
to the victory of the 1st respondent. On the other hand , 
her presence in Kerala would have only contributed to 
the success of the 1st respondent. Even if R2 had not 
withdrawn , that would not have very much changed 
the position in the constituency. She has not com 
Initted any corrupt practice by accepting her nonilna 
tion as a member in the UNHR Commission , 


R3 has not fled any written statement. 


On the above pleadings, the following issues were 
raised for trial: 
( 1) Is not the petition maintainable : Is it led out 

of time? 
(2 ) Was the 2nd respondent offered the appoint 

ment as Indian Delegate to the United Nations 
Human Rights Commission to induce her to 
withdraw from contesting the election ; Was 
the offer made by the Congress High Com 
mand led by Sri Jagjivan Ram and Smt. Indira 

Gandhi; If so , when was the oiler made ? 
( 3 ) Was not the appointment of the Second res 

pondent as Indian Delegate to the United 
Nations Human Rights Commission made by 
the External Affairs Ministry of the Govern 

ment of India in their usual course of business ? 
( 4 ) Was the olter of appointment made with the 

consent and /or knowledge of the 1st res 

pondent ? 
(5 ) Was the result of the election so far as the 

pctitioner is concerned materially affected by 
the withdrawal of the second respondent from 
the contest; Was the withdržiwal of the second 
respondent made with the intention of further 
ing the changes of success of the 1st respon 

dent ? 
( 6 ) Would the offer of appointment and its ac 

ceptance by the second respondent amount to 
corrupt practice as contemplated in S . 123 of 

the Representation of the People Açt ? 
( 7 ) Was the second respondent an alternate candi 

date of the Congress Party led by Sri Jagjivan 
Ram as contended by the 1st respondent? 
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( 8 ) Does the alleged corrupt practice described in 

the petition , even if taken to be proved , amount 

to bribery as defined in S . 123 of the Act ? 
( 9 ) Ig the election of the 1st respondent llable to 

be set aside as being vitiated by corrupt prac 

tice under S . 123 ( 1 ) of the Act ? 
( 10 ) Re: costs and reliefs ? 
Before turning to the question of corrupt practice 
alleged against respondent No. 1 , it would be conven 
lent, at this stage, to deal with limitation covered by 
issue No . 1. The election was held on 6th March , 1971 
and the results were announced on 12th March , 1971 . 
Under S . 81 of the Act, an election petition has to be 
presented before the Tribunal within four - five days 
from , but not earlier than , the date of election of the 
returned candidate . So the petition ought to have 
been Aled , in the normal course , on the 26th of April. 
But the petition was filed only on the 22nd of May for 
the obvious reason that the summer recess had interven 
ed in the mean time. Under S . 4 of the Limitation 
Act: , 
" Where the prescribed period for any suit , appeal 

or application expires on a day when the 
court is closed , the suit , appeal or application 
may be instituted , preferred or made on the 

day when the court re -opens," 
And under S . 29 ( 2 ) , sections 4 to 24 ( inclusive ) are 
made applicable to special or local law ( Representation 
of the People Act is a Special Law ) in so far as , and 
to the extent to which they are not expressly excluded 
by such special or local law . This position has been 
upheld by the Supreme Court in Mishra v . Narayan 
Sharma ( A .I. R . 1970 S .C . 1477 ) . There, the question 
that arose for consideration was whether an appeal 
under $ . 116A of the Act was Aled in time. The court 
held : 
" By virtue of S , 29 ( 2 ) of the Limitation Act, Ss . 4 

and 12 thereof apply and if the appeal is filed 
on the date on which the court reopens after 
the recess it will be regarded as within time if 
the period of limitation , after taking into ac 
count the time requisite for obtaining a certi 
fied copy, had expired during the course of 

the recess ." 
Learned counsel for the 1st respondent contended for 
the position that it must be presumed that the Limita 
tion Act is impliedly excluded . I see little scope for 
such a contention and the wording of S . 29 ( 2 ) would , 
in fact. rule out such a contention , Counsel also 
pointed out that the ruling was rendered under the Act 
before amendment and as such it has no binding force 
in the present case which is one coming under the 
amended Act . I fall to see any force in this contention 
either. Under the amended Act , no doubt , a petition 
calling in question the election is to be filed before the 
High Court, while under the Act such a petition had to 
be Aled before the District Judge having jurisdiction , 
consiituting himself the Election Commission . Under 
the former Act , appeal from the decision of the Election 
Commission lay to Division Bench of the High Court, 
whereas under the present Act , it Iles to the Supreme 
Court. Bearing this difference, no other material 
change appears to have been brought about by the 
amendment and this change has no bearing on the time 
allowed for Alling the election petition . I, therefore , 
hold that the present petition is within time. 

The other issues can conveniently be considered 
together. It is the case of the petitioner that the 
Congress High Command was worried over the 2nd res 
pendent s obstinacy in contesting the election as against 
Ri, the party s official candidate and unless she was 
removed from the scene, the success of R1 was doubtful. 
There was the danger of congress yotes splitting and in 
such a contingency the petitioner stood a good chance 
of success and it was in this back ground that Smt. 
_ ndira Gandhi and Sri Jagjivan Ram of the Congress 


High Command thought of weeding away R2 by offer 
Ing her the honour of representing India in the UNHR 
Commission . This plot succeeded and R2 withdrew her 
nomination . It is the further case of the petitioner 
that this was brought about by the consent and know 
ledged of Ri. On carefully scanning the materials 
placed before me in support of this allegation , I am 
unhesitatingly of the view that the allegation is base 
less. R2 withdrew her candidature on 6th February , 
1971; but her nomination to the UNHR Commission was 
announced only on 16th February , 1971, To establish 
the nexus between the withdrawal of her candidature 
and her nomination to the Commission , the petitioner 
would allege that the offer was made sometime between 
the 3rd and 6th February . For this there is absolutely 
no evldence . According to both R1 and H2 , nomination 
to such international bodies like the UNHR Commis 
sion is normally made by the External Affairs Ministry 
and not by the Prime Minister . The petitioner was not 
able to point out any circumstance to refute this as 
sertion . R2 has stated in her evidence that this is not 
the first time that she is given the privilege of represen 
ting India In such International Bodies. She has to her 
credit a fairly long period of service in the social and 
political flelds and it is in consideration of such servi 
ces, that she was chosen to represent India in the Com 
imission . Before her eminent ladies like Smt. Lakshmi 
N . Menon , Smt. Hanna Sen and Smt. Tarakeswari Sinha 
have represented India in the Commission . The present 
assignment is to last only for one year and it is the 
case of the 2nd respondent that it is not an office of 
profit bringing any income to her. It is highly pro 
blematic in such circumstances that she could have 
yielded to the pressure, if at all any pressure was 
cxerted on her ; to withdraw her candidature. She has 
stated in her evidence that she Aled her nomination 
paper on the 1st of February as directed by the K . P . C .C . 
President. It is true that on the 31st of January there 
was a Radio announcement from Delhi to the effect 
that Rl was selected as the party - candidate for the 
Badagara Constituency . One might ask why even after 
that, she found it fair and proper to Ale the nomina 
tion . Her answer to this , is that she had no othclal 
Information through the K . P . C . C . President, or from 
other sources that Ri had been chosen as the party 
nominee for the Badagara Constituency . When she 
was officially told that Rl was chosen in her place, she 
withdraw . Due to technical reasons, no doubt, her 
petition for withdrawal was not accepted by the Return 
Ing Officer . So she continued to be a candidate on 
paper and people mişled by that circumstance had 
thought it ft to exercise their votes in her favour and 
she happened to poll as many as 2 , 236 votes. Candi 
dates were chosen for 7 Lok Sabha seats from Kerala 
by the Pradesh Committee and in that list Smt. Leela 
Damodara Menon was also included . According to the 
party Rules this list has to receive the aşsent of the 
Central Parliamentary Board and then only could it 
be said that the list was final. Accordingly the K . P . C . C . 
President proceeded to Delhi as is evident from Ex . P2 
report, of Mathrubhumi dated 23rd January , 1971. To 
queries put by Press Representatives, the K . P . C . C . 
President Sri Viswanathan refused to divulge the 
names of the candidates and he is reported to have 
told them that only after getting the seal of approval 
of the Ceníral Parliamentary Board could he divulge 
the list ; ( this is seen from Ex . P2 ) . But in his parleys 
at Delhi Sri Viswanathan could not meet the Congress 
President and this is gatherable from Ex . P4 (Methru 
bhumi report dated 3rd February , 1971 and published 
in the issue dated 4th February ) . He was able to 
meet only a few members of the Central Parliamentary 
Board and the Prime Minister . From his discussions 
with them the idea he gathered was that the list was 
acceptable to them all . He made an attempt to Inter 
view the Congress President; but he could not do so 
as he was told that the President was ill. With the 
iinpression that he gathered from the persons whom 
he was able to meet, he returned to Kerala and issued 
instructions to the various candidates included Iti the 
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list, to Ale their nomination It was in this back ground 
that R2 also filed her nomination . This is clear from 
Ex . P - 5 , Mathrubhumi dated 2nd February , 1971, where 
In R2 is reported to have stated that she acted only 
according to the directions of the KPCC President 
As a matter of fact the 1st carried by the KPCC 
President for the approval of the Central Parliamentary 
Board was not offcially approved by them The Im 
pression that he was able to gather from Delhi circles 
that nobody was opposed to the list, was not correct 
Board s approval was subsequently communicated to 
the KPCC President and in the list so approved Smt 
Leela Damodara Menon was seen replaced by Su KP 
Unnikrishnan Exs P3 and P3 ( a ) are reports of the 
Mathrubhumi dated 3rd February , 1971 which would 
throw light on this matter Therein , the KPCC Presi 
dent has conceded that the ultimate authority to fix 
up the candidates is the Central Parliamentary Bound 
and this power of the Board is unquestioned There 
after he issued instructions to R2 to withdraw and she 
did accordingly by presenting her application on 6th 
February , 1971 R2s nomination to the UNHR Com 
mission was not whispered by anybody or from any 
quarters in any of these days in the light of these 
pioved facts and circumstances , it is idle for the peti 
tioner to contend that R2 was induced to withdraw by 
offering to her the nomination in the UNHR Commis 
sion . That nomination caine only on the 16th It is 
difficult in the circumstances to connect her withdrawal 
with her subsequent nomination in the UNHR Com 
mission Ext P11 (Mathrubhumi report dated 3rd 
February published in the issue of 4th February ) was 
relied on by the counsel for the petitioner to show 
thał Smt Indira Gandhi and Sri Jagjivan Ram hud a 
hand in whisking away R2 from the scene of contest 
by offering here a seat in the UNHR Commission In 
Ex P11, R1 is stated to have told the Press Represen 
tatives that it was at the instance of the Congress 
President and the Prime Minister ( through the General 
Secretary Uma Shankar Dixit ) that he happened to Alle 
his nomination and from this statement the learncd 
counsel would inler that both the Congress President 
and the Prime Minister must be instrumental in pro 
viding R2 a seat in the UNHR Commission and thus 
strengthen the chances of success of Ri This report 
was put to R1 in the witness box and it was emphati 
cally denied by him No such stalement was ever 
made by him to any Press Hepresentative Of course , 
the reporter in question was examined before me and 
he stated that such a statement was made by Ri In 
tiae face of such emphatic denial coming from the candı 
date himself , I do not propose to give any particular 
weight to the reporter s evidence It is only the sub 
stance of the statement that the reporter releases to 
the Press, substance in his own language, and errors 
are likely to occur in the procoss Even granting that 
he was advised by the Congress President and the 
Prime Minister to present his nomination , could it be 
further inferred therefrom that R2 was offered her 
Assignment in the UNHR Commission also , by them ? 
Without other stronger and more conclusive materials 
it is impossible for me to draw the inference that either 
the Congress President or the Prime Minister was 
behind R2 s nomination to the UNHR Commission 

From some of the Press Statements attributed to 
R2 It is , of course , possible to infer that she did not 
relish the change made by the Central Parliamentary 
Board in the list submitted to them by the KPCC 
President This dissatisfaction was strongly felt by 
her and she seems to have given expression to it also 
in strong terms Exs Pi and Di, in particular, would 
reflect the depth of her feeling Ex Pi is a report 
that appeared in the Malayala Manorama dated 16th 
May , 1971 She was talking to a friendly gathering 
at the YMCA Hall, Kozhikode, convencd to congratu 
late her on her getting the UNHR Commission In the 
course of the talk she is stated to have referred to the 
replacement of her candidature at Badagara In a 
Jocular spirit she seems to have stated that it was when 
her own human rights were imperilled that she thought 


of going as a representative to the World Human Rights 
Commission This Statement was denied by her in 
the witness box , even though the reporter would main 
tain in his evidence that such a statement was made 
It has to be remembered that her address was in 
English and what was reported was the Malayalam 
rendering of It Malayalam rendering might or might 
not be exact That apart, the point to be remembered 
Is that even if it is conceded that such a statement 
was mude, it had nothing to do with the corrupt prac 
tice alleged against her The worst that could be said 
in respect ol Ex P1 statement, is that the dissatisfac 
tion and bitterness felt by her about the change were 
still lingering in her mind Ex Di is a much earlier 
statement (Mathrubhumi aated 4th February , 1971) 
alleged to have been made even before she filed her 
application for withdrawal In that she is reported 
to have said that great injustice was shown to her 
by the Central Parlamentary Board in not accepting 
her candidature . It was an injustice done not only to 
her individually , but to womanhood as a whole A 
deputation of the Congress workers from Badagara met 
and informed her that acceptance of Ri s candidature 
by the Central Parliamentary Board had created con 
fusion in the constituency and it was in that connec 
tion that the above said statement happened to be 
made by her Counsel would argue from this state 
ment that she was adamant in contesting even after 
Ri s name was announced from Delhi as the candidate 
approved bythe Cential Parliamentary Board, But I 
cannot accept the contention In Ex Di itself she has 
hinted that she does not want to rebel against the 
decision of the Central Parliamentary Board for a more 
seat in the Parliament, she was not prepared to sacri 
fice her past and become a rebel She would , however , 
do so for some high principle 

To bring in the Prime Minister in the Controversy 
and connect her with the alleged corrupt practice , the 
petitioner has relied on an episode also , that is, that 
on the 3rd of February at about 4 am Ri by mistake 
had gone to the petitioner s house and in the course of 
their conversation had dlvulged to him that Smt 
Indira Gandhi would pressurise R2 to withdraw her 
candidature by offering her the Assignment of being 
the leader of the delegation to the UNHR Commission 
The petitioner s case is that Rl mistakenly thought that 
It was Mr Raghavan Nair s house (Raghavan Nair is 
an Advocate at Badagara who was supporting Ri) Ri 
is stated to have conversed with the petitioner think 
ing that the latter was Sii Raghavan Nair, the story 
is not believable The petitioner himself has stated 
that on seeing Ri they recognised each other and it 
was after that, that the conversation started Alter 
knowing each other , Rl as a prudent man would never 
have made such disclosure to the petitioner I am not , 
therefore , depending on this alleged episode, for any 
purpose 

According to the petitioner the circumstances dealt 
with above, viz , the various Press statements , the 
acceptance by R2 of the Assignment just before the 
date of the election and the Casual meeting between 
the petitioner and Rl in the early hours of the morn 
ing of the 3rd February and the disclosure made rather 
unwittingly to him , are sufficient to show the connec 
tion between R2 s Assignment in the UNHR Commis 
sion and her withdrawal, and further that Smt Indira 
Gandhi, Sri Jagjiyan Ram and Ri had all conspired 
together to bring about that result But to me it 
appears that none of the circumstances mentioned by 
him taken singly or collectively would help him in 
establishing the corrupt practice as alleged by him 

There is also the insurmountable difficulty in proving 
that the alleged offer was made to R2 by the candi 
date or his agent or by any other person with the 
consent of the candidate , which 19 a vital factor in 
fastening liahility upon that candidate so as to make 
the election vold R - lyſng on Nani Gopal Swami V 
Abdul Hamid Chowdhury (AIR 1959 Assam 200 ) a 
Bench ruling of the Assam High Court It is argued 
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by the learned counsel før the petitioner that for the 
purpose of the Act the expression " agent" has a much 
wider connotation that it is ordinarily understood to 
have under the law or contract, and that anywody , who 
acts in furtherence of the prospecls of the candidates 
election may be said to be an agent of the candidate 
concerned pauvided he does so with the consent or the 
Candidate . 

" This consent may not be necessarily an express coli 
sent and no writion ducument is necessary. It may be 
gathered and iniplied from the circumstances of the 
case . Unuer the Act, all agent includes not only a 
person , who has been specifically ongaged by this candi 
date or his election agent to work for him in the elec 
tion but also apperson who does in fact work for him 
and whose services have been accepted by the candi 
dute . . . . Tlie case 101 over ol un agent who has been 
proved to be regularly working for the candidate dur 
1118 tnc eleuron slancis on soinewhat uillerenç IUUL 
ing . In his case, approval or consent to any act done 
by him to promote the candidate s Clection is implied . 
Wherc , therefore , corrupt practice in the course of the 
election proceedings is attributed to an agent , it 
raises a strong presumption that it was done at the 
instance or win the cxpress or implied consent of the 
candidate himself . Tlie candidate is himself vacarious 
ly responsible for the act and conduct of hış agent 
during the election ." 

The language of sub - s. ( 2 ) of S . 100 strengthens the 
above view . Thus according to the cuurt , anybody who 
acts in furtherance of the prospects of the candidate s 
election would constitute hinışelt an agent of the candi 
date for the purpose of the section , and when that fact 
is established consent of the returned candidate must 
be presumcd . Yugal Kishore V . Mulund Singh A . I. R . 
1901 Raj. 122) is also cited to support une above pro 
position . This decision follows A . I. R . 1959 Assam 200 
(Cited suprd ) and in both the cases the leading jurty 
ment was written by Sarjoo Prasad , Cid ., who in 1981 
when he rendered the latter decision was the Chief 
Justice of the Rajasthan High Court . The learned Judge 
observed in the Rajaschan caye: 
" This, in our opinion , is a coinplete misconception 

of the legal principle, ( indt express consent 
of the returned candidate had to be proved 
before he could be held liable for the act of 
the agent ) and we regret to have to say that 
the Tribunal did not properly appreciate tlie 
decision , which was delivered by nie as the 
Chief Justice of the High Court of Assam in 
Nani Gopal Swami v . Abdul Hamid Chowdhury 
- A .I . R . 1959 Assam 200 - - on which , as the 
Tribunal observes , boih parties relied before 
it. It was expressly pointed out 111 that case 
that an association of persons or a society or 
a political party or its permanent members, 
who set up a candidate , sponsor his cause , and 
work to promote his election , my be aptly 
called the agent of the candidate for cleclioni 
purposes - - . . . . T herefore it must be held that 
the publications in this case were by the 
agents of respondent No. 1 and we cannot be 
lieve that the respondent was unaware all 

along about the activities of his agent." 
The Kerala High Cour . had li, considle . this question 
in Abdul Majeed v . Bhargavan ( A . I. R . 1963 Ker . 18 ) . 
A . I. R . 1959 Assam 200 , and other decisions which pro 
ceeded on the same lines were revicwed by the learned 
Judges in that case ; Velu Pillai, T. who spoke to the 
Bench observed : 
“ Under the 1956 amendment there was gencival 7 

sensus of opinion that the t - rm any other 
person in sub -section ( 1 ) ( b ) would include 
un agent . . . . We are avace that in defining the 
several corrupt pi iciices S . 12 . , has use the 
term agent in contradistinction with any other 
person , but this might well be to clarify that 
the consent of the candidate or his election 


agent is not a necessary element in the defini 
lion of corrupt practice by an agent. However , 
it seeins 10 us that more appropriate language 
might be employed in sub - s ( 1 ) (b ) , in view of 
the juxtaposition of ss . 100 and 123. Even it 
there is an anomaly on this account, we chink 
the greater anomaly would be to exclude an 
agent from the scope of the expression any 

oiner person in sub - s ( 1 ) ( b ) ( of S . 100 ) . " 
The learned Judge would continue to observe : - 
" Consent of the returned candidate on his election 

agent to the actual commission of Corrupt 
practice by any other person , is part of the 
specificatlon in sub - s ( 1 ) ( b ) of the ground for 
nullifying the election . II as we have helu , 
the lerin any other person includes an agent, 
Suo - s ( 1 ) ( b ) would come into play only if the 
agent cominits the corrupt practice with ine 
requisite consent. This tollows from the plain 
language of the provision . Consent to we 
actual commission of the corrupt pracuce und 
sub - s ( 1 ) ( ) must be differentiated Irom con 
sent which is part of the definition of the term 
agent in the explanation to S . 123 , which is 
consent given to a person by the candidatu , 
and never , be it noted , by the election agent, 
to act as an agent in connection with the elec 
lion . The latter consent is part of the niake 
up of the constitution of an agent, and without 
Such consent, which may be either express or 
implied , there could be no agency even in the 
law of election . . . . . . . Despite the distinction in 
the definitions in S . 123, it must follow from 
our conclusion that the term any other person 
in sub - s ( 1 ) ( b ) includes an agent, that sub - s 
( 1 ) ( b ) and sub - s ( 1 ) ( d ) ( ii ) betwcen them 
inake a distinction in prescribing the condi 
tions for nullification of an election . The rea 
son for the distinction is nol far to seek and 
lies in the greater measure of responsibility of 
the returned candidate for whut the agent 
does with conscnt, that for what the latter 
does without it but in the interests of the for 
mer . We consider that this is the reasonable 
way to interpret sub - ( 1 ) ( b ) . To accept the 
contention , that no consent to an agent is 
Tiecessary under sub - s ( 1 ) ( b ) , would be to do 
away with this distinction and to render 

sub - s ( 1) ( d ) ( ii ) otiose ." 
S . 100 of the Act deals with the grounds for declans 
ing election void ; whereas S . 123 cleals with corrupt 
practices. One of the grounds dealt with in S . 100 ( 1 ) ( b ) 
is the commission on corrupt practice by a recurned 
candidate or his election agent or any other person 
with the consent of a returned candidate or his elec 
tion agent. In the explanation to S . 123 ( 7 ) it is stated 
that: 

In this section the expression agent Includes an 

election agent, a polling agent and any person 
who is held to have acted as an agent in 
connection with the election with the consent 

of the candidate ." 
S 123 ( 1 ) of the Act, while dealing with bribery which 
is at corrupt practice would elucidate ; 
" Any gift , ofler or promise hy a candidate or his 

agent or by any other person with the consent 

on a candidate . . . .." . 
According to the Kerala decision cited above, persons 
on whom agency will be imposed by law , viz ., anybody 
who acts in furtherance of the prospects of the candi 
date s election will come under the second category , 
viz ., " any other person with the consent of a candidate 
or his election agent." Thuş iſ the corrupt practice 
alleged to have been committed by Smt. Indira Gandhi 
and Sri Jagjivan Ram is taken to have been established , 
it has to be further shown that it was committed with 
the consent of the candidate or his election agenl. For 
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this , there is no proof. In dealing with agency in this 
connection the following obscrvation appears in Ials 
bury s Laws of England , 3rd Edn ., Vol. 14 , p . 170 : 
" It is not necessary in order to prove agency to 

show that the person was actually appointed 
by the candiclate or that he was paid . The 
crucial test is whether there has been employ 
ment or authorisation of the agent by the 
candidate to do some election work or the 

adoption of his work when done." 
Learned counsel pointed out that Smt. Indira Gandhi 
had issued a personal appeal to the voters of the Dada 
gara Constituency for the success of Ri. But it appears 
that she had issued such appeal in respect of other 
candidates in other constituencies as well. This , in 
iny VIAW , is not helpful in proving corrupt practice 
in the present caso. 
in the present case . AS 

As a prominent member of the 

Prohor blessing the candi 
party there is nothing wrong in her blessing the candi 

utes set up by the party and even canvassing for 
them . 

The point with which we are directly concerned is 
whether any corrupt practice at all has been committed 
and it so such corrupt practice has been committed 
by the returned candidate or his clection agent or any 
other person with his consent. I hav : found above 
that no corrupt practice falling under $ . 123 of the Act 
has been proved to have been committed and even if 
the assignment of a seat to R2 in the INHR Coinmis 
sion is to be construed as a corrupt practice the peti 
tioner has not succeeded in proving further that such 
corrupt practice was committed by the candidate or 
his election agent, or any other person with his con 
sent or knowledge. All the above points have , there 
fore, to be found against the petitioner and I do so . 
Learned counsel argued also for the position that the 
result of the election having been materially affected 
by the corrupt practice committed in the interests of 
the returned candidate hy an agent other than his elec 
tion agent, under S . 100 ( 1 ) ( d ) ( ii ) , candidatc y consent 
is unnecessary. This is simply legging the question . 
In the first place , there is no proof of any corrupt 
practice having been committed by any agent, and 
secondly , even if it is conceded that something like 
that had happened the result of the election has been 
materially affected in so far as it concerns the returned 
candidate is highly speculative . Yardstick is lacking to 
measure the result that could have accrued in such a 
contingency. None of the grounds, in my view , ha . 
I been established in the case . 

The result is that the Election Petition is dismissed . 
The petitioner will pay one half of the costs , including 
advocate s fee of Rs. 200 / - to the 1st respondent And 
guffer his costs . The other respondents will suiter their 
costs . 

Sd / - K . SADASIVAN , Judge. 
19th October , 1971. 

[No. 82 /KL / 1 / 1971. 1 

By Order 
A . N . SEN , Secy . 


BEFORE THE CENTRAL GOVERNMENT INDUS 

TRIAL TRIBUNAL (NO . 2 ) AT DHANBAD 
Shri Nandagiri Venkata Rao , Presiding Oncer, 

REFERENCE NO. 8 OF 1970 
In the matter of an industrial dispute under s . 10 
( 1 ) ( d ) of the Industrial Disputes Act, 1947. 
PARTIES : 

Employers in relation to the Hindusthan General 
Insurance Soclety Limited, Ranchi . 

AND 
Their workmen , 
APIEARANCES : 
On behalf of the employers - Shri M , L , Şen , Advo 

cate & Shri P . K . Boe, Advocate , 
On behalf of the worlmcn -- Shri P . Choudhury , Ad 

vocate , 
STATE : Bih ;ir. 

INDUSTRY ; Insurance . 
Dhanbad , 9th Deccinber , 1971 

AWARD 
The Central Government, being of opinion that an 
industrial dispute exists between the employers in 
relation to the Hindusthan General Insurance Society 
Limited , Ranchi and their workmen , by its order No . 
40 / 17 / 70- LR . I datel 27th June, 1970 roferred to this 
Tribunal under Section 10 ( 1 ) ( d ) of the Industrial Dig 
putes Act, 1947 for adjudication the dispute in respect 
of the matters specified in the schedule annexed 
thereto . The schedule is extrected below : 

SCHEDULE 
" Whether the action of the management of the 

Hindusthan General Insurance Society Limited , 
dismissing from service Shri P . K . Das, Assis 
tant in its Branch office at Ranchi was justi 
fied . If not, to what relief is he entitled and 

from what date ? " 
2 . Workmen as well as the employers ſiled their state 
ment of demand . Employers also Aled rejoinder to 
the statement Aled on hehalf of the workmen . 

3. The Hindusthan General Insurance Society Limited 
is a registered company with its head office at Calcutta . 
It has its regional office at Patna for the purpose of 
aclministration . The regional ofllre for the purpose of 
administration and business maintains a number oť 
branch offices under its direct control and one such 
branch otires is at Ranchi. The affected workman , 
P , K , Das was a permanent employee, an Assistant, in 
the Ranchi branch ofice since January , 1968 . He was 
dismissed from service under the letter dated 26th 
December , 1969 with effect from 1st January , 1970 
offering him one month s salary. Thnge facts are not 
in dispute . The case of the Ilindusthan General 
Insurance Society Limited (hereinafter relerred to as 
the employers ) is that thr Affected workman was dis 
missed from service on charges of theft, fraud, mis 
appropriation of the emplovers properties and wilful 
insubordination and disobedience proved against him 
in a domestic enquiry held by A . K . Parbat. the Super 
intendent of Patna regional office and that the order of 
dismissal was legal and justified . The employers have 
also taken legal objections against maintainability of 
the reference The statement of the workmon is that 
the order of dismissal against the affected workman was 
the result of the affected workman heing an active 
member of the union and an evesore to the local officers 
of the management and his raising objection to the 
adjustment of the ēntire amount of Rs. 301.50 in a 
lump sum from his Puip hon119 being half of the 
əmount folind short on 4th March , 1969 during his ah 
sence while the key of the locket of the office almirah 
was in possession and custorly of the hranch manager , 
According to the workmen no nroper chargr - sheet was 
Issued to the affected workman and nn enquiry WAS 
held into the charge - sheet in accordance with the 
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MINISTRY OF LABOUR AND REHABILITATION 

( Department of Labour and Employment ) 

New Delhi, the 20th December 1971 
S . O . 294 . - In pursuance of section 17 of the Indus 
trial Disputes Act, 1947 ( 14 of 1947 ) , the Central Gov 
ernment hereby publishes the following award of the 
Industrial Tribunal No. 2 , Dhanbad in the industrial 
dispute between the employers in relation to the 
Hindusthan General Insurance Society Limited , Ranchi 
and their workmen , which was received by the Central 
Government on the 15th December, 1971 . 


492 


THE GAZETTE OF INDIA : JANUARY 1, 1972 /PAUSA 18 , 1893 


PART II - - 


set up under the Industrial Disputes Act. Hence , I 
And no substance in the objection . 


principles of natural justice and , as such the order of 
dismissal was illegal, malafide and unfair labour prac 
tice and act of victimisation . In the rejoinder the 
employers have not pleaded any new fact but denied 
the adverse allegations made by the workmen and also 
that they were actuated by any motive in dismissing 
the affected workman . The workmen were represented 
by Shri P . Choudhury , Advocate and the employers by 
Shri M , L . Sen und P . K . Bose, Advocates . On admis 
słon by the workmen , Exts , M1 to M5 for the employers 
and on admission by the employers , Exts . W1 to W12 
for the workmen were marked . On 19th October , 1971 
the parties were directed to lead evidence indepen 
dently of the domestic enquiry as though the Tribunal 
had held the domestic enquiry as not proper . On behalf 
of the employers 5 witnesses were examined and Exts . 
M6 to M18 and W13 were marked . Workmen examined 
2 witnesses and marked Exts . W14 to W18 and M19 
to M23 . 


4 . The legal objections taken by the employers 
against maintainability of the reference are two, namely 
( 1 ) that the Central Government was not the appro 
priate government for making the reference and ( 2 ) 
that no Industrial dispute existed between the employers 
and the affected workman . 


( 2 ) The other objection taken by the employers is 
that there was no industrial dispute existing between 
the employers and the affected workman , and as such 
the reference by the Central Government was not legal. 
In substance the employers mean that in respect of the 
dismissal of the affected workman , the affected work 
man or the union did not raise any dispute with the 
employers before it was raised with the Conciliation 
Omicer . It is a mixed question of law and fact . Ext. 
W15 ls a letter to the regional manager of the employers 
from the general secretary , General Insurance Associa 
tion , the union which has espoused the cause of the 
affected workman and is contesting the case . It is 
proved by WW1, who is the secretary of the union at 
Patna branch of the employers and also an office assis 
tant in the regional office , Patna of the employers. 
This letter is dated 2nd January , 1970 and is in 199 
pect of the dismissal of the affected workman wim 
effect from 1st January, 1970 . Through the letter the 
general secretary of the union contended that the action 
of the employers was not warranted and requested the 
regional manager to discuss the matter with the branch 
secretary at Patna of the union . That apart , Ext. W16 
is a letter from the regional manager to the Assistant 
Labour Commissioner ( C ) Hazaribagh on the subject 
of industrial dispute regarding dismissal of the affected 
workman and it is dated 14th February , 1970 . It is 
also proved by WWI, In this letter , Ext, W16 , the 
letter , Ext. W15 is admitted . There is no rebuttal to 
this evidence though the regional manager is examined 
as MW3 and Ext. M16 was already on record by then 
Further, Ext. W16 is referred to in the failure report, 
Ext. W3 which is marked on admission by the employers. 
Therefore , I do not And any force in this objection 
either . 


( 1 ) The contention of the employers that the Central 
Government was not the appropriate government to 
make the reference is based on two grounds, ( 1 ) that 
the test applicable to the jurisdiction of an ordinary 
civil court, place of cause of action and residence of 
parties, which are also applicable to the appropriate 
ness of the government for making a reference under 
the Industrial Disputes Act , was not satisfied by the 
Central Government, and ( ii ) that the regional office 
of the employers and its branches in the State of Bihar 
were registered under the Bihar Shops & Establish 
ment Act , 1953 , that the Bihar Act is a complete Act 
with provisions for dismissal and discharge of the em 
ployees and for appeal by the aggrieved employee, that 
their having been no appeal against the dismissal of 
the affected workman before the State Labour Court , 
the order of dismissal had become final and that as 
such the industrial tribunal constituted under Sec. 7 - A 
of the Industrial Disputes Act was not the proper to 
rum to agitate the dismissal order passed against the 
affected workman . The Industrial Disputes Act is en 
acted with a view to make provision for investigation 
and settlement of industrial disputes and for other 
purpose . It is an independent Art and is not subject to 
the Bihar Act , or any other Art. Under it Industrial 
disputes are adjudicated and awards are made which 
require acceptance by the Central Government before 
they become enforceable . Under the definition of " ap 
propriate Government" under S2 ( a ) ( 1) of the Indus 
trial Disputes Act the Central Government is the ap 
propriate government in relation to any industrial dis 
pute concerning an insurance company also . It does not 
make any difference if the insurance company is regis 
tered or not under any other Act In view ot this , re 
sidence of the parties and place of cause of action have 
no relevancy . Similarly the provisions of Bihar Shops 
& Establishment Act , 1953 also cannot be invoked . In 
Chelchitra Karamchart Sangh vs. Regal Talkles , Gwalior 
( 1984 - I. L . L . J . 684 ) the Madhya Pradesh High Court hant 
to deal with a similar case . In that case the industrial 
tribunal declined to entertain the reference on the 
ground that the grievances of the dismissal employees 
could he redressed under the Madhya Pradesh Shops & 
Estahlishment Act. The High Court set -aside the award 
observing that the dispute which was referred to the 
industrial trihunal fell within the purview of the Indus 
tal Disputes Act and not of the Madhya Pradesh 
Shone & Establishment Act, The High Court has also 
referred to the decision of the Federal Court in Sham 
nugger J . F . Co . vs, S .N . Modak ( AIR 1949- F . C . 1.50 ) , 
where it has been observed that the tribunal contem 
plated by Sec. 15 of the Payment of Wages Act is not 
one which could affect the Jurisdiction of the trịbunal 


3 . The order of dismissal dated 26th December , 1989 
is Ext . W2. It is stated therein that the affected work 
man was dismissed from service with effect from 1st 
January, 1970 as he was " held guilty of theft, fraud , 
misappropriation of company s properties " and that his 
" explanation submitted before the enquiring officer 
Shri A , K . Parbat was unsatisfactory and your behavi 
ours during enquiry were also subversive of discipline 
which is also an act of misconduct." It is stated by 
the employers that A . K , Parbat, the superintendent of 
the regional office , Patna held the domestic enquiry 
and found the affected workman guilty as above. In 
respect of a domestic enquiry it is expected that A 
charge - sheet is served on the delinquent enumerating 
therein in full all the allegations constituting offence , 
sufficient time is given to him for submitting explana 
tion to the charge - sheet, if the explanation is not found 
satisfactory, notice of enquiry is issued , the enquiry 
is held on notified date and time giving sufflcient 
opportunity to the delinquent to cross -examine the 
management witnesses and to lead his own evidence 
and thereafter the enquiry officer submits his report 
giving his finding on each of the charges . But in the 
instant case it is difficult to understand what the charge 
sheet was which contained all the offences mentioned 
in the order of dismissal. During the material time 
the regional manager at Patna was Lakshmi Narain 
Paul, MW3 and he was competent to appoint or dis 
miss the affected workman , an assistant of a branch 
office in the region . He had deputed A . K . Parbat , 
the superintendent, regional office, Patna , MW5 to make 
an enguiry against the affected workman . It is ad 
mitted by MW3 that no charge- sheet was issued to the 
affected workman before MW5 was appointed as the 
enquiry officer. Now the evidence of MW5 is that he 
reached Ranchi on oth October . 1969 and went to the 
office of the branch at 10 - 30 A . M , MW4, the then branch 
manager and the affected workman were there . He 
told MW4 as well as the affected workman to make 
avallable to him all the papers required for his check 
Ing . He wanted in particular sollection sheets , roulot 
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and receipt books relating to the current year and 
previous years. The affected workman placed 
before him the required papers. At this stage ha 
handed over , Ext. W1 to the affected workman asking 
him to submit his explanation in writing . The enquiry 
officer , MW5 does not say that Ext. W1 was the charge 
sheet , Ext. Wi is a letter dated 6th October , 1963 asid 
addressed to the affected workman . The letter asked 
for immediate explanation from the affected workman 
on three complaints in respect of three receipts , re 
ceipt No . 8696 for Rs. 216 .00 , receipt No . 52700 for 
Rs. 805 . 00 and receipt No . BR - 309897 for Rs. 563 .00 . 
The witness , MW5 continued to say that the affected 
workman went to his own room after receiving Ext. W1 
but did not submit any explanation . Then the witness 
asked MW4 to " fix up an engagement with MW1 and 
proceeded to inspect the office records. On 7th October 
1969 , when the witness came to the branch office at 
10 - 30 A . M . the affected workman handed over to him . 
Ext. W4. Ext. W4 is a Ittter addressed by the affected 
workman to the witness , MW5 to produce the money 
receipts mentioned in Exi. W1 for verification to enable 
him to submit his reply to Ext. W1. The witness , MW5 
continued to depose that along with MW4 and the 
affected workman he went to MW1 and made some 
enquiries and investigations and speaks about some 
admissions made by the affected workman . Then he 
says that after returning to the office he showed , Ext. 
M17 to the affected workman and the affected work 
man admitted the handwriting and signature in Ext. 
M17 as his . Ext. M17 is a receipt No. BR309897 for 
Rs. 565 . 00 , mentioned as receipt No . 3 , in Ext. W1. The 
witness says that earlier in the day the affected work 
man had admitted Ext. M6 as being in his handwriting 
and under his signature and had promised to submit his 
admission in writing after returning to the office but 
he did not submit it on 7th October , 1969. Ext. M6 
is a receipt No . 522700 för Rs. 805 . 00 , receipt No. 2 
mentioned in Ext. W1. On 8th October. 1969 , the wit 
ness, MW5 says that when he went to the office at 
about 10 - 30 A . M . the affected workman handed over 
to him Ext. W5. Ext. W5 is a letter from the affected 
workman to the witness , MW5 in continuation of Ext. 
W4. In this letter the affected workman says that the 
receipt No . 52700 for Rs. 805 .00 and BR - 309897 for 
Rs. 565. 00 appeared as not signed by him . In short , 
out of the 3 receipts mentioned in Ext . W1, receipt No. 
8696 was not shown to the affected workman in spite 
of his demand and the other two receipts are denied 
by the affected workman . The enquiry officer, MW5 
says that on 8th October , 1969 he drew the memo of 
charges , gave it to the affected workman at about 12 
noon and asked him to submit his explanation by 
4 - 30 P . M . The memo of charges is annexed to the 
report of the enquiry, Ext. M13. The witness , MW5 
proceeds to state that having received the memo of 
charges and having read it over, the affected workman 
left the office at 12 - 30 P . M . and did not return till MW5 
left the office at 5 P . M . The memo of charges, annexure 
to Ext. M13 contained 4 charges , ( 1 ) that receipt Nos. 
461146 to 461150 , 524300 , 29700 and 522700 were found 
as torne away from the relevant receipt books and no 
report in that regard was made, ( 2 ) that the original 
receipt No . 522700 was traced with the signature of 
the affected workman , with the date 6th September , 
1968 for an amount of Rs. 805 .00 , ( 3 ) that receipt No . 
309897 for Rs. 565 . 00 was produced by M / s . G . K .S . 
Central Cooperative Marketing Union , Amalgora granted 
as by the affected workman and ( 4 ) that a sum of 
Rs. 3 .60 had been misappropriated by the affected 
workman bv charging 20 paise postal charge while 
postal charge required in respect of each item was only 
15 paise. Under each of these 4 charges the affected 
workman was asked to show cause as to why he should 
not be dismissed forthwith . As already pointed out 
above this charge memo was given to the affected 
workman at 12 noon asking him to submit his expla 
nation by 4 - 30 P .M . on the same day , but according to 
MW5 the affected workman left the office at about 12 - 30 
P . M and did not return . Tt can be seen that missing of 
several of the receipts from the respective receipt 


books mentioned as charge I was not mentioned in 
Ext. W1. Similarly , misappropriation to the extent of 
Rs. 3 .60 paise mentioned as charge 4 also cannot found 
in Ext. W1 MW5 does not give any name to Ext. W1 
but says repeatedly the annexure, Ext. M13 was the 
charge memo. The time to submit explanation to the 
charge memo was hardly 41 hours. In S . Rangarajan V . 
S : irangam (AIR 1963 Madras 76 ) it is pointed out that 
reasonable opportunity does not mean only framing of 
charges and asking of explanation . In that case also it 
was only at noon time that the delinquent was inform 
ed that an enquiry would be held into the charges at 
5 P .M . that day . The High Court considered that it 
was too brief a time to say that the delinquent had a 
reasonable opportunity to prepare himself for his de 
fence. In the enquiry report, Ext. M13 it is only men 
tioned that the affected workman read the charges but 
did not accept them nor had he given any written expla . 
nation within the office hours . " But the fact alleged by 
the enquiry officer that the affected workman left office 
at 12 - 30 P . M . and did not return that day is not men 
tioned in the report , Ext. M13 . The enquiry officer , 
MW 5 says that apart from the charge memo, annexure 
to the Ext . M13 , he did not issue any charge - sheet to 
the affected workman . He did not send the charge 
memo to the affected workman by registered post or 
peon book . This has to be stated because the affected 
workman has denied receipt of the charge memo and 
there is no evidence to substantiate the oral testimony 
of the enguiry officer , MW 5 . Even if the delinquent 
did not submit any explanation in spite of receiving the 
charge memo, it does not follow that the charges should 
be treated as proved . These could be a notice of en 
quiry and if the delinquent chose to remain absent the 
enquiry could be conducted ex -parte before the findings 
were arrived at. But the evidence of the enquiry 
officer , MW 5 is that on 8 - 10 - 1969 itself he left Ranchi 
by the evening train and submitted the report, Ext. M13 
to the regional manner , MW 3 on 11th October , 1969 . 
So , admittedly , there was no enquiry at all into the 
chargememo, annexure to Ext. M13. and the dismissal 
order , Ext . M2 is based solely on the enquiry report , 
Ext. M13. Further, the enquiry officer , MW 5 was only 
an office superintendent and , but for the reason that 
was deputed by the regional manager , MW 3 he was not 
competent to make any enquiry against the affected 
workman . It is also not known to what extent MW5 
was deputed . There are discremancies in Ext. W1 and 
Ext. W13 and its annexure . MW3 as well as MW5 say 
that the deputation was by a written order . But the 
order is not produced . Considering all these circum 
stances I cannot hold that the domestic enquiry was 
proper or in accordance with the principles of natural 
justice . 


6 . The parties have led evidence independently of 
the domestic enquiry and from this evidence it is to 
be seen how far the allegations contained in the dis 
missal order , Ext. W2 are proved to warrant dismissal 
of the affected workman . In their statement of demands 
the emplovees had pleaded that the affected workman , 
as the assistant was incharge of all the records and 
receipt books of the branch office , that while checking 
the receint books from 1967 and onwards it was found 
that receipt Nos . BR -461146 to 461150 , BR - 524300 
BR - 29700 and BR - 592700 were torn off from the rele 
vant receipt hooks. The complaint in respect of receipt 
No. BR - 522700 was mentioned in Ext. W1 also and all 
the receipts and the case of the employers relating to 
them as stated above are charge No . 1 in the charge 
memo, annexure to Ext. M13. On behalf of the work 
men no rejoinder to the statement of the employers 
was filed and the allegation was not traversed . During 
the material period , admittedly , MW2 was the branch 
manager of the employers at Ranchi. The affected 
workman , WW2 has admitted that missing of receipts 
from the receipt books is a serious matter . The then 
hranch manager , MW2 has in his evidence that during 
the material period used and unused receipt books 
were in tho custody of the affected workman as other 
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records and that they were kept by the affected werk 
man in his own table drawer under his own lock and 
key . The aflected workman , WW2 has not denied that 
the receipt books were in his custody, I Ils only expla 
nation is that several times he had informed the 
branch manager , MW2 about missing receipts in the 
receipt books and on 20th Desember, 1968 he had 
informed him also in writing. Ext. W18 . The bianch 
manager, MW2 has pointed out that the receipts in 
each book are in triplicate , the original is given to the 
partles, the second copy is given to the regional office 
at Patna and the third copy is retained in the book in 
the custody of the ofice assistant. Each book contains 
100 receipt and the receipts have printed serial num 
bers on them . Ext, W18 is dated 20th December , 1968 
and refers to missing of receipt No. 522700 . The letter 
also reters to missing of temporary money receipts 
from No. 8696 to 8700 for which there was no charge . 
It does not refer to missing of other receipts which are 
mentioned in the charge memo, annexure to Ext. M13 . 
There is no explanation when the missing of these re 
ceipts was detected and whether they were reported . 
The affected workman , WW2 concedes that he had 
detected missing of receipt No. 522700 in triplicate for 
the first time on 16th October , 1968 but he had reported 
about it through Ext. W18 only on 20th December , 
1968 with explanation that he had reported it orally 
to the branch manager, WM2 earlier. But not even a 
suggestion in this regard was put to MW2 when he 
was in the witness box , Receipts No. 461146 to 461150 
are missing in the receipt book , Ext. M19 , receipt N ) 
524300 from the receipt book , Ext. M20 , receipt No . 
29700 from the receipt book , Ext, M21 and receipt No . 
522700 from the receipt book , Ext . M10 and these hooks 
clearly show that the receipts are torn off. When 
the affected workman was Incharge of the recelpt books 
and when the receipts were missing onus was lying 
on him to render satisfactory explanation . Barring 
however inadequate it may be , there is no explanation 
regarding missing of the receipt except as regards re 
ceipts Nos . 524300 and 522700 . Admittedly , niissing 
of the receipts is a serious matter and the affected 
workman cannot be exonerated from his responsibility . 

7. The missing of the receipts cannot be treated lightly . 
as owing to carelessness of the affected workman . 
Charge No. 2 of the charge -memo, annexure to Ext. 
M13 was that the original receipt No . 522700, Ext. M6 
was traced as having been passed to M / s . Agarwal 
Transport Co ., Ratu Road , Ranchi, for RA, 805. 00 , as 
premium under cover note No . C - 20175 . This allegation 
was made in the statement of the employers also . It 
was stated in the statement that having collected 
Rs. 805.00 from M / s. Agarwal Transport Co., Ratu 
Road , Ranchi on Ath September , 1968 in respect of 
cover note No. C - 20175 he had shown in the receipt 
No. 522608 , Ext. M10 ( a ) in the receipt hook , Ext. M10 
as having received Rs. 730.00 under the same date , 
under the cover note and from the same party and 
showed in the collection statement as having collected 
only Rs. 730 .00 and misappropriated the balance . The 
allegation of the statement was not traverseri, Of 
course , as WW2 the affected workman has denied the 
receipt No . 522700 , Ext. MA As passed by him in his 
handwriting and under his signature and having collect 
ed Rs. 805 .00 from M / s . Agarwal Transport Co. Ratu 
Road , Ranchi, According to him he had coilected 
Rs. 730 .00 from one B . B . Roy and passed the receint 
bearing No. 522608 , Ext. M10 ( A ) in the receipt hook , 
Ext. M10 and , as he had collected only Rs, 730 , 00 he 
had shown the same amount in the collection state 
ment. The only point for consideration is whether the 
affected workman had collertert Rs 805.00 and passed 
the receipt, Ext. M6. Admittedly , Ext. M6 is tlie last 
receipt in the receipt book . Ext. M10 and the receipt 
hook was in the custody of the affected workman . MWI 
is B . D . Agarwalla who is the owner of M / s . Avartal 
Transport Co , Ratu Road , Ranchi, His evidence ju 
that on 6th September . 1988 the date of the recoint . 
Ext , M6, when he went to the office of the Insurans 
Cociety at Ranchi at about 10 .00 A .M . the Alector 
workman was alone there , that the witness paid 


Rs. 805 00 to the affected workman as premium for the 
runewal of insurance of his vehicle and that the all ected 
workman gave him the receipt, Ext. M6 having written 
signed and having fixed the office seal on the revenue 
stamp on it in his presence . The witness further 
deposed that the affected workman himself went and 
delivered the certificate of insurance, Ext. M7 at his 
place on the same evening and when asked for the 
policy the affected workman told him that it had to 
come from Patna and as such it would take 2 or 3 
months. The sum of Rs. 805 . 00 was the premium of 
insurance on valuation of the vehicle at Rs. 50 ,000 . The 
witness went to the office of the society again on 6th 
September , 1968 for renewal of the insurance but on 
this occasion the affected workman was not there and 
the branch manager , MW4 told him that on 6th Sep 
tember , 1968 the vehicle was insured on its valuation 
at Rs. 40,000 and not Rs, 50 ,000. When asked for the 
policy, MW4 gave him a duplicate policy , Ext. MA from 
which the witness came to know that on 6th September 
1968 the vehicle was insured for the value of Rs. 40 . 000 . 
On this the witness complained to the regional 
manager through his letter, Ext. M9. This was how 
the transaction as regards the receipt No . 522700 , Ext. 
M6 came to the notice of the regional manager . 
MW1 is the person from whom the affected workman 
had received the sum of Rs. 805.00 , wrote , signed and 
delivered to him the receipt. Ext. M6 and the insur 
rance certificate , Ext, M7. MW5 is the office superin 
tendent of the regional office of the employers at 
Patna and who was deputed by the regional manager , 
MW3 to make the enquiry . During the course of the 
Investigation The, accompanied hy , MW4 and the 
affected workman went to MW1 on 7th October , 1969 
at about 1 P . M . On this occasion MW1 produced 
before him the receipt, Ext. M6, the insurance certi 
ficate , Ext. M7 and the duplicate insurance policy , 
Ext . M8 and when confronted with these documents 
the affected workman admitted having received 
Rs. 805 .00 and having given to MW1, the receipt , Ext . 
M8, in his handwriting and under his signature This 
evidence of MW5 is further corroborated by MW4, He 
also deposed that on 7th October , 1969 at about 1 PM . 
MW5, the affected workman and himself want to MW1, 
that MW1 produced the receipt. Ext, M6, that the offrcted 
workman admitted having written and signed , Ext. M6 
and given to MW1 and having received the sum of 
Rs. 805 .00 mentioned in the receipt . Ext. M6 Thus, 
there is the direct evidence of MW1 from whom the 
affected workman received Rs. 805 .00, wrote , gigned 
and sealed the receipt , Ext, MA and delivered it to 
MW1. There is the eyidence of MWs 4 & 5 and also 
of MW1 in whose presence the affected workman has 
admitted having received the sum of Rs. 805. 00 from 
MWI and having passed to MW1 the receipt, Ext, M6 
in his own handwriting and under his signature As 
against this evidence there is the solitary testimony 
of the affected workman , MW2 who had denind the 
entire transaction . The case of the affected worlman , 
MW2 was that under the same date and in respect. of 
the same insurance cover he had received a sum of 
Rs. 730 .00 from one B B Roy and passed the receipt, 
Ext MINĄ . This B . B . Roy would have thrown suff 
cient light as regards the receint, Ext, M10 ( al. But 
the workmen did not choose to wyoming the said A , B . 
Roy . Neither in the pleading nor in the ( tog examina 
tion any motive is suggested why MWs. 1 . 4 and 5 
should swear falsely against the affected workman 
Parties pleaded and led evidence in resnert of some 
money found short during the period that MW ? WAS 
the branch manager . Even if it is assumed that MW ? 
could have a grouse against the Afferted workman , no 
reason is even remotely suggested why MWs, 1 , 4 anni 
5 should try to implicate the affected vorkman lov 
stooping to give false evidence against him . On this 
evidence I live no hesitation to hold that on 6th 
September , 1968 at about 10 AM . when MW ? was not 
there the affected workman har passed the receipt. No 
527700 , Ext M6 being the last receipt in the receint 
hook , Ext, M10 in his own handwriting and under his 
signature and under the seal of the office and received 
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a sum of Rs. 805 .00 and having credited only Rs. 730 .00 
quisappropriated the balance . 


BEFORE THE CENTRAL GOVT. INDUSTRIAL 

TRIBUNAL, DELHI. 
PRESENT : 
Shri R . K . Baweja , Central Government Industrial 
Tribunal, Delhi, 

1st December, 1971 
CG .I. D . No. 2 OF 1971 

BETWEEN 
The employers in relation to the State Bank of 

India , 


AND 


8 . There is another receipt No . 309897 , Ext. M17 which 
is alleged to have been passed by the airected workman 
Tor Rs. 565.00 to M / s . G . K . S . Central Cooperative 
Marketing Union , Amalgora and it is also alleged that 
the aflected workman did not show receipt of the 
annount in the collection statement and misappropriated 
the same, in this regard there is the evidence of MW .4 
who has identificu the receipt, Ext. M17 as in the hand 
writing and under the signature of the allected work 
man . MW . 4 is the branch manager from 1st October , 
1969 under whom the alfected workman worked as the 
assistant till he was disinigsed by the letter , Ext . W2 
daled 26th December , 1969 . In the cross -examination 
nothing is elicited to doubt that the witness could 
identily the handwriting or the signature of the affected 
workman . Of course , there is no direct evidence to 
establish that the affected workman had received the 
sum of Rs. 565.00 from M / s . G . K . S . Central Coopera 
tive Marketing Union , Amalgora . There is also no 
evidence froin which receipt book the receipt, Ext . M17 
was reinoved . This evidence 18 not satisfactory to hold 
the allected workman guilty of misappropriation of 
the amount of Rs . 505 . 00 . However , it creats a strong 
suspicion against him because it was issued on Oth 
December, 1968 when the allected worknian was the 
Assistant in the branch office , it is a printed recelpt of 
the cmployers and it bears also their seal. The hand 
writing and signature on the receipt, Ext . M17 appear 
to be similar to those of Ext. M6. 


Their workmen . 
Shri A . R . Lall - - for the Bank / Employers . 
Shri N . C . Sikri - for the workmen / Association . 

AWARD 
By S . O . No , 23 / 112 / 69 /LRIII , dated 15th March , 1971, 
the Central Government in the Ministry of Labour, 
Employment and Rehabilitation (Deparernent of Labour 
and Employment) , was pleased to refer to this Tribunal 
for adjudication an industrial dispute existing between 
the employers in relation to the State Bank of India 
(hereinafter to be referred as the Bank ) and their work 
men as represented by State Bank of India Employees 
Association , Post Box No . 212 , New Delhi (hereinafter 
to be referred as the Association ), in respect of the 
matter specified in the Scheiule below : 
" Whether the action of the management of State 

Bank of India , in superseding Shri R . K . Verma, 
Clerk - typist in the matter of promotion as 
Stenographer at their Civil Lines Branch , 
Ludhiana , is justified ? If not, to what reliet 
is be entitled ? " 


9 . The 4th and the last charge in the charge memo, 
annexure to Ext. M13 is that while the postal charge 
tor a book post was 15 paise the affected workmail 
debited 20 paise for each post as regards the Item 
shown in the charge memo, and misappropriated 
Rs. 3 .00 . It is admitted by the affected workman that 
the book posts mentioned in the charge memo were 
charged 20 paisc , but it is stated that it was done under 
the verbal order of the then manager, MW . 2 that when 
the postal stamps of 15 paise were not available the 
affected workman could use the postal stamps of 20 
paise . In this iegard no question is put to MW . 2 and 
except the oral testimony there is nothing to prove the 
oral direction relled upon . I feel that the case of the 
employers is true. Thus , I find that the allected work 
inan was guilty of theft , fraud and misappropriation . 
The employers were quite justified in refusing to have 
any more confidence and trust in the affected workman 
and in dispensind with his services . 


10 . As the result of my above discussion I find that 
the action of the management of The Hindustan General 
Insurance Society Limited in disruissing from service 
the all ected workman , Sri P . K . Dus, assistant in its 
branch office at Ranchi was amply justified and con . 
sequently , the affected workman is not entitled to any 
relief . The award is made accordingly and submitteu 
under Section 15 oř the Industrial Disputes Act, 1947 . 


2 . The concerned workmen Shri R . K . Verma, joined 
the Abohar branch of the Bank on the 24th of October , 
1961 as a typist - clerk and was confirmed on the 24th 
of April, 1962. He was transferred from Abohar branch 
to Ludhiana branch of the Bank on the 8th of July , 
1967. In the statement of clalm Aled on his behalf by 
the Association , it was alleged that while he was serv 
ing at Ludhiana a vacancy of Stenographer occurred . 
But contrary to the conditions of service and practice 
that all promotions were to be made on the basis of 
seniority , it was stated , the Agent of the Ludhiana 
branch ignored his claim and gave officiating change 
to work as Stenographer to one Shri W . R . Dhir simply 
because the Agent wanted to show him undue favour. 

The workmen aggrieved by this action of the Agent 
made a representation on the 9th of May, 1968 but 
it was turned down and the Agent observed that the 
appointment of Shri Dhir as officiating Stenographer 
had been approved by the Head Office of the Bank . 
Against this alleged arbitrary decision of the authority 
concerned , several representations were made by the 
concerned workman to the grievance committee and 
then to the appellate authority and as nothing came 
out , the Association took up his case. The action of the 
Bank in allegedly superseding tho workman and pro 
moting a junior man by ignoring his claim of seniority 
was described by the Association as unjust, illegal, mala 
fide and arbitrary and it was prayed that the said order 
bę set agide and necessary relief be afforded to the 
concerned workman , 

3. The Bank in its written statement pleaded that li 
was not an industrial dispute as it had not been 
sponsored by any substantial number of employees oi 
the Bank at Ludhiana, that the appointment of Shr 
Dhir to the post of Stenographer was not a promotior 
which could be challenged by the workinan and that for 
that reason the reference was incompetent. It wa: 
further pleaded that the scale of pay of a typist - cleri 
and that of a Stenographer was the same exceptin 
that the latter got some allowance and so , it could no 


Sd / - N . VENKATA RAO , 

Presiding Officer . 
Central Government Industrial Tribunal (No. 2 ) 

Dhanbad . 
[ NO . F .40 / 17 / 70 -LR . 1, ] 


New Delhi, the 23rd December 1971 
SO, 295 . In pursuance of section 17 of the Indus 
trial Disputes Act, 1947 ( 14 of 1947) , the Central Goy 
ernment hereby publishes the following award of the 
Central Government Industrial Tribunal, Delhi in the 
industrial dispute between the employers in relation to 
The State Bank of India and their worknien , which 
was received by the Central Government on the 21st 
December , 1971. 
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be said that Shri Dhir though he was junior to the con 
cerned workman was promoted by superseding the 
claim of the workman , On merits it was pleaded that 
as Shri Dhir held a certificate of Shorthand from Delhi 
Commercial Universily and was also found to ud efficient 
and suitable , he was appointed in proference to the 
workman , The allegation that the appointment was 
mala fide or undue fayouratism was shown to Shri Dhir 
was denied . A rejoinuer was also filed by the Asso 
ciation in which the pleas raised by the Bank werd 
controverted , 

4 . On the above pleadings of the parties , the follow 
Ing issues were framed : 
( 1 ) Whether the dispute is not an industrial dispute 

for the reasons given in the written statement? 
( 2 ) Whether the Association has the locus standi 

to sponsore this case ? 
(3 ) As in the term of reference . 
Issues No. 1. & 2 ; 

5 . The submission on behalf of the Bank was that as 
a substantial number of employees of the Bank at 
Ludhiana, who had substantial interest in the matter 
had not espoused the dispute , it was not an Industrial 
dispute in spite of the fact that the Association which 
was a union of the establishment and of which the con 
cerned workman was a member had done so . In this 
connection , my attention was drawn by Shil Lall, 
Icarned counsel for the Bank , to a dispute between 
Visalakshi Mills , Lid . and Labour Court, Madurai ( 1962 
II -LLJ-93) . In that case , it was not shown that the 
dispute had the backing of a substantial or a consider 
able section of the workmen of the mills where the 
concerned workman was employed . There were 44 
workmen in the mills out of whom 102 were members 
of the Madural Textile Workers Union , which espoused 
the case of the concerned workman . It was not a 
union of the establishment of the mills but a generas 
union at whose instance the industrial dispute concern 
ing an individual workman was referred for adjudica 
tion . Under these circumstances, it was held by the 
Madras High Court , that from the inere fact that a 
general union at whose instance an industrial dispute 
concerning an individual workman was referred for 
adjudication had on its rolls a few of the workmen as 
its members , it could nut be assumed that the indivi 
dual dispute was converted into un industrial dispute . 
It was further held that in such a case not oniy should 
It be proved that the workmen who were members of 
the general union formed a substantial or a consider 
able section of the workmen of the particular mills , 
but also that in order to vest the dispute with the 
character of an industrial dispute , those members parti 
cipated in or acted together and arrived at an under 
standing , elther hy a resolution or by uther ineans, and 
collectively supported on the date of the reference the 
demand or the cause of an individual dispute . The 
same view was taken by the Madras High Court in 
1965- I -LLJ - 95 ( Neual Cotton Mills Vs. Labour Court) . 
The distinctive feature in the present case is that the 
Association is not a general union but is exclusively the 
union of the workmen of the establishment. The 
General Secretary of the Association , (Delhi Circle ) , 
Shri Kedar Nath Malhotra WW . 2 appeared before me 
and stated that the Delhi Circle included branches of 
the Bank in the States of Punjab , Jammu and Kashmir , 
some 4 / 5 branches in Rajasthan , Himachal Pradesh and 
some in Western part of Uttar Pradesh . In December , 
1969 the membership in the Association was 1, 735 and 
he relied on a return which he submitted to the Regist 
rar of the Trade Unions, Dc hi in April, 1970 ride Ext. 
W / 1. The concerned workman , according to the wit 
ness , is the organising secretary and member of this 
Association since 1959. The total number of employees 
in the Delhi Circle is about 5 .000 out of which 1, 735 
ere the members of the Association and other employees 
or some of them may be members of other unions of 
the Bank . The Tenth Annugl Conference of the Asso 
ciation was held at Agra on the 2nd of October , 1969 


in which delegates of the branches where this Asso 
ciation has members participated . There , in the general 
meeting the Association considered the matter of the 
concerned workman and passed a resolution in which 
the supersession of Shri Verma was noted with concern 
by the Association and the Central Committee was 
authoriscd to fight out his case if the Bank did not do 
justice to him wide Exts . W / 3 - and W / 5 . It is , there 
forc , obvious that the Association represents a subs 
tantial number of employees of the Bank in Delhi region 
and if it was authorised in a genera , meeting where 
the delegates from each branch attended , it can reason 
ahly be said that thię dispute was sponsored by a union 
which had the locus standi to do so . Fifty or fifty - five 
employees of the Ludhiana branch are inembers of the 
Association and they sent one delegate to attend that 
meeting. After going through this evidence I am satis 
Aed that there is no force in the contention of Shri Lall 
when he contended that the Association had not the 
locus standi to sponsore the dispute pertaining to the 
concerned workman . 

6 . The next submission made by Shri Lall on behalt 
of the Bank was that the appointment to the post of Stę 
nographer could not be said to be promotion and even 
if it was , it was within the discretion of the Bank to 
prefer a junior man instead of a senior one and that in 
this way it could not be said that the dispute was an 
industrial dispute . It is admitted by the counsel for the 
parties that the pay - scales of a typist - clerk and that of 
a Stenographer are the same but the Stenographer gets 
an extra allowance of Rs. 50 per month which I am 
told has now been raised to Rs, 55 / - per month . During 
the course of arguments I enquired from Shri Lall , if 
a Stenographer could revert as a typigt - clerk and he 
replied that once a typist - clerk was appointed as Steno 
grapher he would continue as such or to go up but 
could not work as typist - clerk , If that is so , it is cer 
tainly a promotion because the post of a Stenographer 
carries with it a permanent allowance of inore than 
Rs. 50 per month . He is not inter -changeuble with a 
typist- clerk , Under these circumstances though the 
scales of pay may he the same but as the emoluments 
of a Stenographer are more than that of a typist- clerk , 
viewed in that context, it can be said that it is a pro 
motional post . It is true that the promotion of an 
incumbent is in the discretion of the employer but if 
the al.egation is that a promotee has been shown 
favouritism or the person who has been superseded has 
been victimised then certainly in an industrial adjudi 
Cation this point can be considered and adjudicated 
upon . I, therefore , do not find any merit in this con 
tention addressed on hehalf of the Bank . The issues 
are , therefore, decided against the Bank . 
Issue No. 3 ( Term of Reference ): 

7. The case of the workman is that in the branch of 
the Bank , a senior most typist - clerk is promoted as a 
Stenographer provided he knows Stenography . In that 
connection , my attention was drawn to the statements 
of Sarvashri Krishan Kumar WW . 1 and Kedar Nath 
Malhotra WW2. The former stated that he joined the 
Bank as a typist - clerk on the 28th of December , 1980 
and was promoted as Stenographer on the 10th of Feb 
ruary , 1969 as he was the senior most typist - clerk at 
the time of promotion . He further added that he was 
not given any test before his promotion as Stenographer 
nor was he holding any Diploma in Stenography from 
any Institution . Similarly , the other witness Shri Kedar 
Nath Malhotra at the time of his promotion as Steno 
grapher was the senior most typist - clerk and he deposed 
that according to the practice in the Bank he was pro 
moted as he knew Stenography. He was also not given 
any test nor was he asked to produce any Diploma 
though he had one . Shri R . K . Verma the concerned 
workman stated that before joining the Bank , he work 
ed as steno - typist in the Co - operativo Bank at Ferozpur 
for two years . When he left the service of that Bank 
and joined the State Bank of India , a certificate was 
issued to him by the manager of the Co -operative Bank 
wherein he testified that Shri Verma had been in hig 
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bank for about two years as Steno- typist and had 
worked diligently and with due satislaction . After 
joining the Bank , he made an application on the 20th 
of June , 1962 to the Secretary and Treasurer of the 
Bank in which he stated that he knew shorthand at a 
speed of 100 words per minute and that might be given 
a chance to serve the institution as a Stenographer vide 
Ext. W / 6 . In this application he mentioned that he 
worked as a Steno -typist in the Co -operative Bank , 
Ferozpur. It seems that the Bank, enquired from him 
if he was prepared to be transferred as a Steno - typist 
at any of its branches and he replied in the affirmative 
on the 31st of July , 1962 vide Ext. W / 8 . Nothing came 
out and he made another application in the 2nd of 
June, 1964 to the Secretary and Treagurer of the Bank 
in which he again made a request that his case be con 
sidered with sympathy for his appointment as Steno 
grapher . He stated that he was graduate , knew Short 
hand , had worked in the Abohar branch of the Bank for 
three months as Stenographer and had also worked in 
Me Co - operative Bank vide Ext. W / 9 . The fact that 
he worked as a Stenographer in the branch of the Bank 
at Abohar for short periods is amply borne out from 
the certificate Ext. W / 11 which was issued to him by 
the Agent of that branch on the 10th of September , 
1968 . From all this evidence , it is obvious that the 
workman knew Stenography and had been working as 
such in the past. He had also a certificate dated 30th 
of September , 1959 from the Punjab Commercial 
Col. exe , Ludhiana that he had passed the test of Steno 
grapher though no reference was made of this document 
in his applications to the Bank referred to above. No 
rules of the Bank were brought to my notice that a 
typist - clerk before his appointment as Stenographer 
should possess a certificate of Stenography from a parti 
cular institution . As stated by Sarvashri Krishan 
Kumar and Kedar Nath Malhotra , no test was taken 
in their case nor was a certificate insisted upon when 
they were promoted as Stenographers . Even Shri 
P . R . Kodange MW1 who was the Agent of the Ludhiana 
branch of the bank at the time when Shri Dhir wag 
promoted did not say that he held any test before the 
appointment of Shri Dhir as Stenographer was made . 

8 . Shri W . R . Dhir was a Matriculate whereas the 
workman was a graduate . Shri Dhir admitted before 
me as MW2 that he joined the Bank s service in March , 
1967 as a typist- clerk and matriculated in 1966 with 
first division . Shri Verma on the other hand joined 
the service of the Bank on the 24th of October , 1961. 
So , the seniority of Shri Verma is not in doubt vis - a - 1725 
Shri Dhir . The Agent Shri Kodange stated that Shri 
Jal Bahadur Khanna was an officiating Stenographer . 
He was obviously senior to Shri Dhir and to Shri 
Verma, but Shri Verma was next in order of seniority 
to Shri Jai Bahadur. Shri Jal Bahadur was reverted 
as there was some case of disciplinary nature against 
him . Thereafter, the Agent deposed that he enquired 
from the branch if a qualified typist- clerk was avai able 
for appointment as Stenographer . He continued that 
he got a list of typists - clerks and in accordance with 
the seniority and suitability of the candates he appoint 
ed Shri Dhir though Shri Verma was senior to him . 
He admitted in cross- examination that there were five / 
six typists at that time and as he found Shri Dhir 
suitable , he appointed him in preference to Shri Verma. 
When further pressed as to what he meant hy suitabi. 
lity , he replied that the candidate for the post of Steno 
grapher should at least be Intermediate with a certi 
Acate of Stenography . If that is the test of suitability 
then Shri Dhir did not fulAll it as he was only a 
Matriculate . Shri Dhir , no doubt, possessed a certi 
ficate of Stenography from the Commercial University , 
Delhi, It is not a recognised University and is being 
run by some private person vide Ext . M / 3 . The pro 
duction of a certificate , as already stated above and 
which the workman also obtained subscquently , was 
not one of the conditions of eligibility of a typişt - clerk 
for his promotion as Stenographer , The only thing was 
that the person who was appointed should know Steno 
graphy to the satisfaction of the Agent. There is noth 
ing on the record to suggest as to how the Agent was 


satisfied with the work of Shri Dhir as Stenographer 
and not with that of Shri Verma when he did not give 
any test to them . When asked as to how did he know 
that Shri Dhir was better than Shri Verma, he rep .led 
that hię got a list prepared in the oice but in the same 
breath he did not remember whether it was a verbal 
information given to him by the office about the senio 
rity and suitability of the typists - clerk or it was in 
writing. So, from this statement it is quite clear that 
he did not apply any yardstick while selecting a typist 
clerk for the post of Stenographer and more or less he 
depended upon his whims. He was not able to cite a 
single Instance that any senior typist - clerk was ignored 
and not appointed a Stenographer previously . On the 
other hand , the workman produced two witnesses who 
categorical. y stated that the practice in the Bank had 
always been to appoint senior -most typists as Steno 
graphers unless it was found that the typists - clerks 
were inefficient and did not know Stenography . 

9 . From the above facts , it is clear that the Agent 
deviated from this well- established practice and ignored 
the claim of Shri Verma without affording him an op 
portunity to prove that he was At for the post of Steno 
grapher and instead took a junior typist - clerk . Had he 
tested them or relied on any other data supplied to him 
hy the office to show that there was justification for this 
departure , it could be said that his action was proper . 
The workman had been previously bringing to the 
notice of the authorities that he was a qualifcd Steno 
grapher and had been working as such in the Co 
operativc Bank and in the branch of the Bank at 
Abohar . So, it cannot be said that the Agent and the 
Cmice did not know that he was a qualified Steno 
grapher. Therefore , from whatever angle the case is 
judged there can be no escape from the conclusion that 
the Agent for certain considerations, may be favouri 
tism , preferred Shri Dhir to Shri Verma though the 
latter fulAlled all the conditions for appointment as 
Stenographer . This being so , the appointment of Shri 
Dhir , in my view was not bona fide and is set aside . 
The action of the Bank in siiperseding Shri Verma in 
the matter of promotion as Stenographer at their Civil 
Lines branch , Ludhiana was unjustified . It is directed 
that the Bank should give a chance to the concerned 
workman to work as Stenographer at Ludhiana unless 
it is satisfied for reasons to be recorded that he is not 
a At person to be appointed as such . The award is 
made accordingly . 

( Eleven pages ) 
1st December, 1971 . 

(Sd .) R . K . BAWEJA , 
Central Govt. Industrial Tribunal, Delhi, 

[No. 23 / 112 / 89 /LRIII.) 


New Delhi, the 24th December 1971 
S . O . 296 . - In pursuance of section 17 of the Indus 
trial Disputes Act, 1947 ( 14 of 1947 ), the Central Gov 
ernment hereby publishes the following award of the 
Industrial Tribunal, Bangalore in the industrial dispute 
between the employers in relation to the Canara Bank 
and their workmen , which was received by the Central 
Government on the 22nd December, 1971 , 


BEFORE THE INDUSTRIAL TRIBUNAL , 

BANGALORE 

Dated, 14th December , 1971 
PRESENT : 
Sri Narayan Rai Kudoor, B .A . B . L ., Presiding Officer 
REFERENCE No. 4 OF 1971 ( CENTRAL ) 

II Party 
Workman Sri K . S . Jayaram , vs . The Management of 
No. 23 , Dhancoti Line, Canara Bank , Bangalore. 
Thimmlah Road Cross , 
Bangalore - 1. 
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APPEARANCES : 

(Department of Labour and Employment ) 
For the I Party . - Shri A . Nagesh Rao , Advocate , 

New Delhi, the 21 December 1971 
Bangalore . 

S . O , 297, -- In pursuance of section 17 of the Indus 
For the II Party . - Sri Tukaram S . Pai, Advocate , 

trial Disputes Act, 1947 ( 14 of 1947) , the Central Gov 
Bangalore . 

ernment hereby publisnes the following award of the 
REFERENCE : 

Central Government Industrial Tribunal, No. 2 , Bom 

bay, in the industrial dispute between the employers 
Government Order No. 23 / 92 / 70 / LRIII , dated 16th in relation to the management of Messi s J . Chaswan 
February , 1971, 

and Company , Bombay and their workmen , which 
was received by the Central Government on the 8th 

December , 1971 . 
AWARD 

BEFORE THE CENTRAL GOVERNMENT INDUS 
The Central Government, being of opinion that an 

TRIAL TRIBUNAL NO . 2, BOMBAY 
industrial dispute exists between the employers in 

REFERENCE Nos. CGIT -2 / 2 OF 1970 AND CGIT - 2 / 10 
relation to the Canara Bank and their workman , 
referred the said dispute to this Tribunal for adjudi 

Employers in relation to the management of Messrs 
cation as per the Order of Reference dated 16th Feb 

J . Chaswan and Company, Bombay 
ruary , 1971, in exercise of powers conferred by Section 

AND 
7A , and clause ( d ) of sub -section ( 1) of Section 10 of 
the Industrial Disputes Act, 1947 ( 14 of 1947 ), on the 

Their workmen 
following dispute : 

PRESUNT : 
" Whether the action of the management of Canara 

Shri N . K . Vani, Presiding Oncer 
Bank Bangalore in terminating the services of 
Sri K . S . Jayaram , Peon , with effect from the APPEARANCES : 
16th February , 1968 is justified ? If not , to 

l or the employers - Shri M , K . Damley , Labour 
what relief is he entitled ? " 

Consultant 
On receipt of the above reference, it was taken on 

For the workmen - (i ) Shri H . K . Sowanı, Advo 
Ale of this Tribunal as Central Reference No. 4 of 1971. 

cate . 
Notices were issued to both the parties. In pursuance 

( 11 ) Shri R . A . Pandit, Assistant Secretary , Trang 
of the notices , the parties entered appearance and flled 

port and Dock Workers Union , Bombay . 
their respective claim statements relating to the points 
of dispute scheduled in the Order of Reference. Since 

INDUSTRY: Ports and Docks STATE ; Maharashtra . 
the parties filed a joint memo reporting settlement of 

Bombay , dated the 2nd December, 1971 
the dispute out of court, I feel it unnecessary to refer 
in detail the points urged by either parties in their 

AWARD 
respective claim statements. 

By order No. 28 / 47 /69 -LWI. III / Fax. II dated 301b 

December , 1969 the Central Government in the Ministry 
On the pleadings , the following issues were framed 

of Labour, Employment and Rehabilitation (Deparl 
in addition to the point of dispute scheduled in the 

ment of Labour and Employment) in exercise of the 
Order of Perference : 

powers conierred by clause ( d ) or sub -section ( 1 ) of 
1. Whether the I Party has misappropriated a sum 

Section 10 of the Industrial Disputes Act, 1947 ( 14 of 
of Rs. 200 belonging to Miss Nandini Bal, an 

1947 ) referred to this Tribunal for adjudication an 

inuustrial dispute existing between the employers in 
employee of the II Party ? If so , 

relation to the Management of Me$ r $ J. Chaswan and 
Whether it amounts to misconduct liable to be Company , Bombay and their workmen in respect of 
punished under Chapter XI Regulation 3 , 

the matters specified in the schedule as mentioned 
Clause ( m ) of the Servlie Code of the Bank ? below : 
2 . Whether the dismissal of the I Party is wrongful 

" SCHEDULE 
and lllcgal for the reasons urged by the I Party 

1 . Whether the demands raised by the Transport 
in para 4 of his statement ? 

and Dock Workers Union , Bombay against the 
3 . Whether the II Party has conducted due and pro 

management of Messrs . J . Chaswan and Com 
per enquiry before dismissing the I Party ? 

pany , Bombay - 10 , in respect of revision of 
4 . Whether the enquiry held by the I Party is 

wages , stream allowance , holiday , leave, issue 
biased and one - sided and opposed to the 

ol Photo - Identity - Cards and Attendance 
principles of natural justice ? 

Cards, extension of the benefits of the recom 
5 . Whether the II Party acted mala fide in passing 

mendations of the Central Wage Board for 

Port and Dock Workers to the workmen of 
the impugned order of dismissal ? 

the company are justified ? If so , to what re 
6 . To what reliefs, the parties are entitled ? 

lief the workmen are entitled ? 
During the pendency of the enquiry of the above 

2 . Whether the termination of services of Shri 
dispute the parties Aled a joint memo dated 8th 

Rajaram Surajbali , Permanent Carpenter , by 
December, 1971 requesting to reject the relerence , as 

the management of Messrs J . Chaswan and 
they have settled the matter covered under the Order 

Company , Bombay - 10 is justified ? If not to 
of Reference , out of court. 

what relief the workman is entitled ? 

3 . Whether the retrenchment of the following 30 
In view of the said memo, I pass an Award rejecting 

workmen by the management of Messrs J . 
the reference . 

Chaswan and Company , Bombay - 10 is justified ? 
The parties are directed to bear their own costs . 

If not, to what relief the workmen are entitled ? 

1 . Shri Pralhad Katkar , 
( Sd .) NARAYAN RAI KUDOOR , 

2 . Shri Sirimandaji Nalade. 
Presiding Officer , 

3 . Shri Deep Narayan . 
Industrial Tribunal, Bangalore. 

4 . Shri Rajeev Yadav , 

5 . Shri Chhedilal 
[ No. 23 / 92 / 70 / LRIII.] 

6 . Shri Desai Ram . 
S . S . SAHASRANAMAN , Under Secy . 

7 . Sabir Ebrahim . 
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8 . Shri Paras Nath . 

statement at Ex, 3 / E raising its contentions in respect 
0 . Shri Santan Lobo . 

of all demands on merit in respert of both the refer 
10 . Shri Jamuna Prasad . 

ences on 9th December , 1970 , 
11. Shri Ram Prakash , 
12. Shri Ramdular Updhya Lohar . 

7 . According to the Company ; 
13. Shrl Jagatnarayan Upadhaya. 

( i ) The company does not have any workshop of 
14 . Shri Rajpat Misra . 

its own . Whenever there is any need the 
15 , Shri Ramkaran Misra 

cumpany gets the jobs made from others. It 
16 . Shri Kamlaprasad Dube . 

is a fact that it gets minor repairs to ships and 
17 . Shri Ramsajivan Kewat . 

vessels done while at sea or in stream 
18 . Shri Rajpat Kewat. 

( ii ) This Tribunal has no jur diction to hear this 
19 Shri Mithailal Shukla . 
20. Shri Gyandatt Dube. 

relerence . 
21. Shri Ramlakhan Updhya . 

( ill ) The company does not fall in the jurisdiction 
22 , Shri Ramnagine Chauhan , 

of the Central Government but it fallg within 
23. Shri Trilokinath Misra . 

the jurisdiction of the Maharashtra State Gov 
24 . Siiri Abdul Shahemed . 

ernment. It is only the Maharashtra State 
25 . Shri Ramnihor Misra. 

Government that can refer the dispute to its 
28 . Shri Raghunath Shyamrao Jadhav . 

Industrial Tribunal. 
27. Shri Marinandan Singh 

( iv ) Industrial Disputes Act , 1947 is not applicable 
28 Shri Lalbihari Misra . 

to any dispute between the company and its 
9 . Shri Adeshkumar Tiwari. 

workmen even if there he any dispute . 
30. Shri Taarknath Dubc." 

( v ) The company suspended its activities since 26th 

May, 1970 retrenching all the workmen . It has 
2 . By order No. 73 / 5 / 70 - P & D dated 17th Aprli, 

skeleton staff of clerks and supervisors who are 
1970 thc Central Government in the Ministry of Labour, 

not covered under this reference . Hence the 
Employment and Rehabilitation (Department of Labour 

reference does not survive in respect of de 
und Employment) In exercise of the powers conferred 

mands pertaining to wage scales and working 
hy clause ( d ) of sub - section ( 1 ) of Section 10 of the 

conditions. 
Industrial Disputes Act , 1947 ( 14 of 1947) . referred to 

( vi) As the company was not working in any pre 
the Central Industrial Tribunal, Bombay for adjudica 
tion an industrial dispute existing between the employ 

mises it is not covered under the provisions of 
prs in relation to Messrs J. Chaswan and Company , 

any Act . 
Bombay - 10 and their workmen in respect of the matters 
specified in the Schedule as mentioned below : 

8 . The written statement filed by the company at 
Ex . 3 / E , 9th December , 1970 is Annexure X to this 

Award . 
" SCHFDULE 

9 . The Asstt . Secretary, Transport and Dock Workers 
Whether the retrenchment of the following 10 work Union , Bombay (hereinafter referred to as the Union ) 
men hy the management of Messrs J . Chas 

has Aled written statement at Ex ? / W , which is mark 
wan and Company , Bombay - 10 is justified ? ed as Annexure Y to this Award . 
TI rot, to what relief the workmen are entit ] 

10 . The Asstt. Secretary of the Union Shri R . A . 
ed ? 

Pandit has examined himself at Ex. 23 / W and one of 
1. Shri Vishvanath Beni Madhav. 

the employees Shri Jethashankar Misra at Ex . 24 / W . 
2 . Shri Ram Nain Brij Mohan . 

The Union has produced documents at Ex . 6 / W to 7 / W , 
3 . Shri Ram Beni Mahidev . 

9 / W to 2 ? / W and 25 / W to 28 / W . Copy of Award in 
4 . Shri Jetha Shankar Misra . 

Ret. No CGIT -41 of 1964 has also been produced by 
5 . Shri Ramkant Parasnath . 

the Union . 
6 . Shri Baburam Suraj Ball. 

11 The company has examined its partner Shri 
7. Shri Sashikant Ramachandra Gangadhar, 
8 Shri John Braganza . 

Jagdish R . D Diwan at Ex . 8 / E and produced two 
9. Shri Ram Murat Kashinath Panday 

documents at Ex . 4 / E and S / E . 
10 . Shr ) Jogeshwar Ramayi." 

12 . From the pleadings and arguments advanced be 

fore ne the following points arise for decision in this 
3 . During the pendency of the reference before the 

reference. 
Central Government Industrial Tribunal, Bombay 

(I) Whether the dispute relates to Major Port ? 
( referred in para 2 above ) the pirties moved the 
Central Governmnnt for its transfer On account of 

( lt) Whether the workmen in dispute are dock 
this , hy Order No 77 / 5 / 70 - P & D dated 10th Septem 

workers as defined under the Dock Workers 
ber 1970, the Central Government in the Ministry of 

( Rezulation of Employment) Act, 1948 ? 
Lahour , Employment and Rehabilitation ( Department 

(lii ) Whether the Industrial Disputes Act applies to 
of Labour and Employment, transferred thi reference 

the present case ? 
in this Trthunal No. 3 Bombav , where it was numbered 

( iv ) Whethehr this Tribunal har jurisdiction to en 
as Fof. No . CGIT - 2 / 10 of 1970 

tertain the references, piz ., CGIT - / 2 of 1970 
4 . After the receipt of the reference, notires wern 

and CGIT - 2 / 10 of 1970 ? 
foclied to the portico At the instance of parties both 

( v ) Whether the retrenchment of 30 employees 
the releience te . Reſ. Nos, CGIT - 2 / 2 of 1970 and 

mentioned in Demand No. 3 , in the Schedule 
CGIT - 2 / 10 of 1970) were heard together and disposed 

to order in Ret No. CGIT - ? / 2 of 1970 and the 
of hy cominon judgement 

in enployees mentioned in the demand in 

Schedulr to order in roference No . CGIT - 2 / 10 
5 . In pursuance of the notire issued to the parties 

rt 1970 hv Messrs . J. Chagwan & Co . Bombay 
for Oling writton statement, they have Aled their 

is justified ? 
written statements 

( vi) If not, to what relief are the worlmen entitled ? 
6 Shri Jagdish Ram Diwan , partner . M / s , Choswan 

(vi) Whether the termination of services of Shri 
and Conany, Pomoy hereinafter referred to as the 

Rajaram Surajhali, vermanent carpenter , by 
company ) has filed preliminary objection at Ex. 1 / E 

the management of Messrs J . Chagwan and 
on 15th June, 1970. The company his alan Aled written 

Co , Bombay justifier 
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(viil) If not, to what relief thhe workman is entitled ? 
(ix ) Whether the demands raised by the Transport 

and Dock , Workers Union , Bombay against the 
management of Messrs. Į, Chaswan Ed Co ., 
Bombay , in respect of revision of wages, stream 
allowance , hoidays, leave, issue of Photo 
Identity cards and Attendance Cards, exten 
sion of the benefit of the recommendations of 
the Central Wage Board for Port and Dock 
workers to the workmen of the company is 

Justined ? 
( x ) If so to what relief these workrnen are entitled ? 
(xl) What order ? 


piace , because the vessel is defective for re 
ccipt of cargoes. Unless , therefore, the repair 
ing of the ship is completed the vessel is un 
able to load cargo and it is a . go not able to 
move out of the Port. The workmen who 
work on the repairing jobs to the ships are 
thuş very much concerned in connection with 
the preparation of ships and vessels for receipt 
or discharge of cargoes or leaving port . In the 
event of the strike by the workmen of the 
company while the repairing work is in pro 
gress in the Docks, the vessels will be unable 
to leave the port and will continue to occupy 
berths so long as repairing work is not com 
pleted . It will thus, affect the working of the 
port . These workers are therefore , dock 
workers within the meaning of the definition of 
the said term as given in the Dock Workers 

( Regulation of Employment) Act, 1948, More 
over the workmen have been issued Photo 
Identity cards by the Borbay Port Trust on 
the recommendations of the company with 
view to facilitate lawful entry of the dock 
workers in the docks. Thus, the work under 
taken by the company is in relation to the 
activities concerning the major Port," 


13. My findings are as follows: 

(1) Yes. 
( il) Yes. 
(ili) Yes. 
( lv ) Yes. 
( v ) No . 
(vi) As mentioned in the order. 
( vii ) No. 
(vlil ) As mentioned in the order. 
( 1x ) As mentioned in the judgment. 
( x ) As mentioned in the judgment. 
(xl) As per order . 


15 . The company admits in the written statement Ex . 
1 / E that it gets the minor repairs to ships and vessels 
done while at sea or in stream . 


16 . Shri Jagdish R . D . Diwan , Fx . X / E partner of 
the company admits in his evidence betore ine that ship 
repairing work was done only in the stream or in the 
wet docks. 


17 . In view of the admission given by Shri Diwan in 
his evidence betore mc and in th ? written statement 
Ex , 1 / E there could not be any doubt that the shiŋ re 
pairing work which the company was carrying on is to 
he done in the Port, l. e ., in the stream or in the wet 
docks, 


18 , Shri Damley for the company contends that ship 
repairing does not amount to preparation of ships, 
thot ship repairing activity has 10 concern whntsoever 
with the work in the dock relating to loading and un 
Coaring and that on account of this it cannot be said 
that the employees in question are Dock workers and 
that the work which they were doing relates to major 
Port. I am unable to accept this contention , 


REASONS 
Points Nos. (i) and ( ii ) 

14 . The Union s case in respect of point No. ( i) and 
( ii ) is given in para 1 of its written statement Ex . 
2 / W . It is as follows: — 
" The company was a proprietory concern of a long 

standing with Shri J . R . Diwan as its sue pro 
prietor. In the year 1960, it was however, con 
verted into a partnership concern with Messrs . 
J . R . Diwan , B , R . Diwan and Smt. Kamaladevi 
Diwan as partners. The establishment of the 
company is situated within the port area anil 
in fact the land on which the factory is situat 
ed belongs to Bombay Port Trust . The rom 
pany is primarily engaged in the ship repair 
ing jobs in the docks, and consequently their 
workmen are working in the dry docks situated 
with the port limits . The workmen are also 
required to work in the mid - stream if any mi 
nor repairs to the ships are required to be done 
in the mid - stream , They also are engaged on 
ships berthed at the wet docks for repairs, On 
occasions the workers are required to go from 
the docks to the factory of the nonpluyor which 
is also situated on the Port Trit Land , for the 
purposes of repairs to plairs and other parts of 
the ships which are required to be done at the 
workshop . The factory is not manufacturing 
any new article or part requlred for repairing 
the ship , but it is engaged only in repairing the 
parts of the vessels which required repairs 
The workmen concerned in this dispute oro en 
gaged on y for such repair jobs, and are not 
required to work in the workshop for the pur 
poses of manufacturing ariy new article or 
part. Thus, the intrinsic and the main work 
of the company is the word of " hip repairs 
which must be carried on in the port and in the 
case of the company in Bombay It is carried on 
in major port . The workinen who are working 
on the repair jobs in connertion will the shin 
have to necessarily observe tho rules of the 
port and Dock authorities. When the repairing 
work of the vessel is ir nornss the loadin " 
and unloading work of cargoes ( innot take 


19 . The definition of dock worker given in Section 
? b ) of the Doc! Workers (Regulation of Employment) 
Art , 1948 is as follows: 
" "Dock worker mcans a person employed or to be 

employer in , or in the vicinity or, any port on 
wor) in connection with the loading unload 
ing , movement or storage of cargoes , or work 
in connection with the preparation of ships or 
other vessels for the receipt or discharge of 
cargocs or leaving port." 


20. In view of this rcfinition the employees in ques 
tirn will be lock workers provided they are concerned 
with the work in connection with the proparation of 
shins or other vessels for the receipt or discharge of 
rargoes or leaving port. 


21. In the present case the employeng ore admittedlv 
uring shiry repairing work which can be carried on 

tily in the port area de., in Bombay major Port area ) . 
Penairing shios either in the mid -stream or in the wet 
docks amounts to working in the vicinity of the poſt 
ies, major port of Bombay . 


22 . Who the errnioyces in question arc repairing 
chinir Vrseels loading and unloading of cargo on the 
ship cannot take place . Unless the repairing of the 
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ship is completed It will not be allowed to load cargo 
and move out of port. Hence the workmen who work 
on repairing jobs to the ships are much concerned in 
connection with the preparation of ships or vessels that 
leave the port. If the workmen doing the repairing 
work go on strike the vegsels will be unable to leave 
the port and they will have to occupy berths 
so long as repairing work is not over. Henco 
it can be said that the employees in question are con 
cerned with the work in connection with the preparation 
of ships and vessels for recelpt or discharge of cargoes 
OT leaving port. They are, therefore, dock workers 
within the meaning of Section 2 . b ) of the Dock Wor 
kers (Regulation of Employment) Act , 1948 . 


23. As the workmen have been issued Photo Identity 
cards by the Bombay Port Trust on the recommena 
ations of the company with a view to facilitate lawful 
entry in the docks, the work undertaken by the com 
pany i. e ., ship repairing , is in relation to the activities 
concerning the work of major port of Bombay. Hence 
tht dispute between the employers and the employees 
in the present case relates to Major Port. Hence my 
findings on point No. ( 1) and ( 11 ) are as above . 


Point Nos . (ii) and ( iv ) 

24 . Shri Damley for the company contends that there 
cannot be any industry without premises and as the 
employees in question are working on the ship and not 
on the premises there was no industry . If there was 
no industry , the employer is not an Industrial employer . 
Therefore , there is no industrial dispute . If there 18 LO 
- odustrial dispute this Tribunal has no jurisdiction to 
entertain this reference . This contentiou 19 misconcely 
ed and cannot be accepted . 

26 . The definition of industry given in the Industrial 
Disputes Act, 1947 in Section 2 ( 1) is as follows : - - 
" industry means any business , trade, undertaking, 

manufacture or calling of employer and in 
cludes any ca .ling, service , employment, handi 
craft or industrial occupation or avocation of 

workmen ." 
26 . It is clear from the definition of Industry that 
it nowhere mentions that it should be carried on in any 
premises. In view of this , the contention raised by 
Shri Damley that as the employees were not working 
on any premises no Act such as Shops and Estab ish 
ment Act, Factories Act, and Merchant Shipping Act , 
would apply to the company , cannot be accepted . The 
present case is under the Industial Disputes Act , 1947 
and not under the Shops and Establishmbent Act or 
under Factories Act or under Merchant Shipping Act. 
Hence it is only the Industrial Disputes Act that will 
apply to the present case . Hence it cannot be said that 
there is no Industry in the present case simply be 
cause the employees were working on ships and not 
on the premises . 

27. Shri Damley for the company contends that the 
company in question is not the employer within the 
meaning of Section 2 ( g ) of the Industrial Disputes Act , 
1947 and that on account of this there can be no in 
dustria dispute between the company and the em 
ployees . He further contends that the company 18 a 
private employer carrying on business in the dock or 
port area it does not come under the purview of the 
Central Government and that on account of this , the 
Tribunal has no jurisdiction . In support of the above 
contentiong Shri Damey relles on Section 2 ( 8 ) of the 
I. D . Act . 

28 . Section 2 (Ⓡ ) of the I. D . Act, 1947 is as follows : 
" ( 8 ) " employer means 
(1) In relation to industry carried on by or under 

the authority of any department of the Central 
Government or a State Government, the au 
thority prescribed in this behalf or where no 


authority is prescribed , the head of the depart 

ment; 
(ii) in relation to an industry carried on by or on 

behalt of a local authority , the chief executive 

officer of that authority ;" 
29 . The definition of the employer given in Section 
2 ( % ) is neither exhaustive nor inclusive. The word 
employer is not specifically defined but merely indi . 
cates who is to be considered an employer for the pur 
poses of an industry carried on by or under the autho 
rity of a department of Goverment and by or on be 
hait of a local authority . This definition is, theretore , 
intended on . y to operate in relation to an activity 
properly describable as an industry . Rule 2 ( g ) of the 
Industrial Disputes ( Central) Rules 1957, prescribes 
that with reference to clause ( 8 ) of Section 2 , in re 
lation to an industry carried on by or under the autho 
rity of a department of the Central Government or 
State Government, the officer - in - charge of the indus 
trial establishment shall be employer in respect of 
that establishment and in relation to an industry con 
cerning railways carried on by or under the authority 
of a department of the Central Government, the off 
cers mentioned in sub - clauses ( a ) , ( b ) and ( c ) of 
Rule 2 ( 8 ) ( 11 ) shall be employer . 

30 . There can be no doubt that the definition of em 
ployer given above only indicates as to who is to be 
considered as an employer for the purpose of an in 
dustry carried on by or under the authority of a de 
partment of Government and by or on behalf of a local 
Authority only . 

31. In respect of a dispute relating to a major port 
the appropriate Government is the Central Govern 
ment as mentioned in Section 2 ( a ) (1) of the Industrial 
Disputes Act, 1947. 

32 . In view of this specific provision , it is immaterial 
whether the cumpany in question is a private company 
and whether it is not the empioyer within the definition 
of Section 2 ( 8 ) of the I. D . Act, 1947. As the dispute 
relates to a major port and as it is an industrial ais 
pute within the meaning of Section 2 ( k ) of the I. D . 
Act, the Central Government is the appropriate Govern 
ment to refer this dispute to this Tribunal. This Tyl 
Sunal has therefore , jurisdiction to entertain this dis 
pute. Hence I am unabie to accept the contention 
raised by Shri Damley as referred to above . 

33 . In short , considering the arguments advanced by 
both the parties and the material on record I am of the 
view that all the preliminary objections raised by Shri 
Damley in this case must fall. Hence my Anding on 
point Nos. ( iii) and ( iv ) are as above. 
34 . Point Nos. ( 2 ) and ( vi ) 

As regards this point the Union contends in its 
written statement Ex . 2 / W paras, 21 to 27 as follows: 
35 . According to the Union : 
( 1) In the first order of Reference 30 workmen are 

covered and in the second order of reference 
10 workmen are covered , thus in both re 
ferences together the demand challenging re 

trenchment is in respect of 40 workmen , 
( i ) Some of these workmen have been served with 

notices dated 14th April, 1969 by which they 
were informed that since there was slackness 
in work it was decided to terminate the services 
of the workmen with linmediate effect. They 
were neither given onę inonth s notice rior were 

they given wages in leu of notice . 
(ill) They were not given any retrenchment compen 

sation under the I . D . Act in respect of their 
past services. On account of this their re 

trenchment is illegal and liable to be set side . 
( iv ) Reasons for retrenchment given by the em 

ployers is slackness in work . The work of 
ship repairing still remains as usual and this 
employer could have got suficient work there 
by continuing their employment. 
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( V ) The real reason behind the retrenchment is 

however , different. The employer had engaged 
these workmen on one ship for repairs . When 
the work was gone to end by 10th April, 1969 
the company had called niany workmen and 
personal. y told them that iſ all the workmen 
did not resign from the Union , they would have 
to go out because in that event the company 
would not take up any new contract for ship 
repairs . This threat of the company was a 
clear act of victimisation and the action of re 
trenchment taken by the inanagement cannot 
therefore sustain . Company has not followed 
the principle of last come first go while re 
trenching the workers. On this ground also 
the retrenchment is bad in law . They be 
reinstated and paid salaries for the interven 

ing period . 
36 . The company s deience in respect of these two 
points as taken in the written statement Ex , 3 / E is 
26 follows: -- 
37 . According to the company ; 
( i ) There was retrenchment of some of the work 

men on 14th April 1969. The company offered 
them their legal dues , but perhaps under the 
advice of the Union , the workmen refused to 
accept the same. Some workmen who were 
temporary were not entitled to notice pay 
and as such it was not offered . It has follow 
ed the provisions of Section 25F of the Indus 
trial Disputes Act, 1947 in toto . The retrench 

ment be upheld . 
( 11) The company was not able to secure work 

Immediately at the rate that would suit the 
company. There may be ship repairing work 
all along , but the question is whether an em 
ployer can afford it at the rates offered to him . 
There is keen competition among contractors. 
This company is known for giving quality 
work . It could not secure work on its terme. 
It also came into financial difficulties due to 
non - recovery of its bills . It could not think 
of new business. Moreover ship repairs is 
not the main line of work . The consultation 

work is the main business . 
(iii) Retrenchment of workmen is not on account 

of victimisation . Plea of yictimisation can 
only be taken if there is dismissal or discharge 
or any other punishment. Retrenchment is 
no punishment. It is for the company to 
decide to what extent the strength of the 
workmen should be reduced . The Union has 
no right to question it. Even the Tribunal will 
not be able to question the right of the em 
ployer as long as the management acts in the 

Irame work of the labour enactments. 
( iv ) In this case payments were offered to the em 

ployees . When they refused to accept notice 
It was put up on the doors of the entrance for 
the office for the information of the employees 
It had also issued individual notices to the 
workmen and intimated to the workmen who 
were on leave that they would be retrenched 

after they would be resumed . 
( v ) The company has not asked the workmen to 

leave the Union , and given threat that the 
company would not take fresh contract if 

they would not leave the Union . 
(vi) The Union has mentioned in para . 25 that some 

workmen were not given notices. Each and 
every workman was given notice individually 

and payments offered to him 
( vii) As regards the 10 workmen Involved in refer 

ence No . CGIT - 2 / 10 of 1970 only 3 belong to 
it while the remaining 5 were not in its ser 
vice. Hence reference in respect of these 5 
employees is null and void . 


38 . As regards the company s contention that out of 
10 employees involved in Ref. No . CGIT - 2 / 10 of 1970 , 
5 employees viz ., S / Shri Balbusan Surojbali. Shashi 
kant Ramchandra , John Braganza , Ram Marut Panday 
and Jageshwar Bhagat were not in its service and 
were in the service of some other employer , it cannot 
be accepted . Shri Jagdish R . D . Diwan a partner of the 
company has given evidence at Ex . 8 / E . He nowhero 
says in his evidence before me that these 5 employees 
are not in the service of the company and they are in 
the service of some other employer . There is no docu 
mentary evidence on record from which it can be in 
ferred that the 5 employees out of the 10 employees 
in reference No. CGIT - 2 / 10 of 1970 are not in the ser 
vice of the company Reference in connection with the 
dispute regarding retrenchment of the 10 employees 
has been referred to this Tribunal. It clearly mentions 
that the industrial dispute exists beween the employers 
in relation to Messi s . J . Chaswan and Company , 
Bombay and their workmen . In view of this it will 
have to be taken that prima facie all these 10 employ 
ees involved in this reference are in the service of 
Messrs J Chagwan & Company , Bombay. I, therefore. 
negative the contention raised by the company in its 
written statement Ex . 3 / E in respect of 5 employees 
as not being its employees. 

39. The Union contends that the company retrench 
ed them with a view to yictimise them because the 
company did not like their becoming members of the 
Union . It is contended that there was no slackness 
of work , that the company intentionally did not accept 
new work and retrenched the employees with malafide 
intentions. 

40 . The company in its written statement 5 . 3 / E 
contends that as it was not in a position to secure 
work and as there were no work for the employees to 
give it retrenched the employees . Moreover, it was also 
in financial difficulties as it has toreosort to legal re 
medy to recover the amount running in few lakhs. 
41. In the two retrenchment notices Ex : 13 / W dated 
14 - 4 - 1969 and Ex . 10 / W dated 28 - 5 - 1969, it has been 
mentioned that as there was no work since 10th April, 
1909 and as there was no chance of getting new work 
in the near future the employees were retrenched . 

Shri Jagdish R . D . Diwan , a partner of the firm , 
Ex . 8 / E says in his evidence as mentioned below : 
“ As for work is concerned I was doing very well. 

As I did not receive bills from various ownerg 
of the ships which I had repaired , I had to 

borrow money . 
I repaired the Malabar Steamship Company s ships. 
My bills for these repairs for the period Tot 
three years amounted to about 2 lakhs seventy 
five thousand . As I did not receve the bulls 
from the company , I had to approach the 

High Court. (Ex. 4 / 1 and 5 / E ) . 
For want of funds and on account of non - recov 

ery of my bills I have to stop my work . My 
employees had filled applications agaist mę for 
getting over time. All those applications were 

dismissed. 
I have no intention to restart my work ." 
42 . From the evidene o : Shri Diwan , Partner of the 
company, there cannot be any doubt that for want of 
fund and on accourt of non - recovery of hig bills he 
had to stop his work . He nowhere mentions that ho 
was not getting the work and that for want of work 
he had to stop his business . In view of this evidence I 
am unable to accept the contention of the company 
raised in the written statement Ex . 3 / E and in the two 
notices Ex : 13 / W and 10 / W that there was slackness of 
work and that the company had no chance of getting 
new work . I am convinced that reasons given in the 
retrenchment notice for retrenching the workmen for 
want of work do not appear to be genuine. 
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43. Shri R . A . Pandit, is the Asstt . Secretary , Trans 
port and Dock Workers Unior , Bomhay . He has exain 

ined himself on behalf of the employees at Ex . 23 / W . 
44 . According to him : 
" Upto 10 - 4 - 1969 the company had one vessel under 

repair in the Docks The employers were 
working on that vessel day and nicht with 
out rest for repairing the vessel The com 
pany s reason for retrenching the employees 
on the ground of slack of business is not 
correct. The management said that they 
would not take any contract for renairing 
ships with a view to teach the employees a 
lesson for having joined the Union . Ship 
repairers like Chaswan & Co have to take 
permit or license from the Bombay Port Trust 
for carrying out repair work in the dock or in 
the stream . The Chaqwa) & Co has not re 
turned the permit or license to the Bombay 

Port Trust . 
The reason for terminating the services of the em 

plovees is victimisation for their joining the 
Union . . . 


45 . Shri Pandit also says in his evidenme that on 
errquiry he has learnt that the company has not re 
turned the permit or license to the Bombay Port Trust 
Shri Jetha Shankar was informed by the management 
that they would not take new contract with a view to 
teach the employees for joining the Union , 

46 . Shri Jetha Shanker Misra Ex 24 /Walan sneaks 
about the intention of the company in retrenching the 
workmen . 


47 . His evidence is 
“ The company was informed by the Unlun that 

its employees had hecome members of the 

Union 
Shri Jagdishchandra Diwan , Proprietor of the com 

onny called me and asked me as to why I and 
others had become the members of the Union 
I informed him that the emplovees working 
in the rompany for more than 12 years have 
not been geftind any facilities. The company 
was not storing to our grevances On 
account of this the emplovena become the rem 
here of the Union . Shri Jagdishchandra Diwan 
informed me that what I was setting was suffi 
cient and I would not get anythino miran olther 
throurth the Union or the Court Shri J Dimen 
Asked us to leave the Union otherwice 211 the 
emplovees Vould he remover without getting 
navthing I informed this incident tok 
between me and Shrt I Dirvan to Shri Kul 
karni, On account of this Shri Kulkini sent 

a letter to the Company, 
Thereafter Jagdishcbandra used to plve threat to 

the employees whenever he used to come to 

the ships 
The company Hismissed Shri Rajaram Sura hall 

Carpenter Arct , who WAS beaten by hotli 
hrothers namely Jagdishchandra Diwan and 
Bolden Diwan Thereafter 11 emnlovers were 
removed on 11th April, 1969, with a view to 

create terror among the employees . 
As some amolovees were removed from service the 

Tinton movent the conciliation proceerlinge 
Members of the Union did not leave the linlon 
even after this vintimisation . All the remain 
ing er nlnvary working in the company in lunta 
inn me were removed from service in MAV 

1969 
It is not true that the company removed the em 

ployees for want of work The company had 


enough , work . The reason given by the com 
pany that it had no work for removing the em 
ployees is false On occasions we had worked 

day and night also . 
The main reason is that the company removed tho 

sinplovees because they berame the membery of 
the Union Even today the Proprietor of the 
company cavs that he would takn the emplo 

yees in service if they leave the Union ." 
48. From the evidence of S / Shri Pandit and Jetha 
Shanker Misra , it appears that slackness of work as 
reason for retrenchment of employees by the company 
was not genuine reason and that there was other motive 
ehind this retrenchment. 

49 . From the evidence of Shri Pandit , Ex . 23 / w . It 
Hopears that the employees working in Messrs. Chag 
Trin & Co , Bombay became the members of the Trans 
vort and Dock Workers Union Bombay some time in 
February 1969 . Thereafter the Union informed the 
management that the workmen in question hecame the 
njembers of the Union . The Union also submitted 4 
charter of demands on hehalf of the workmen on the 
company, in respect of their conditions of service ( vide 
Ex. 21 / W dated 19th March , 1969 .) . On receipt of the 
charter of demands by the company, it started haras 
sing the employees. In this connection the Union made 
complaints to the Police ( vide copy of letter Ex. 19 / W 
dated 2 ? nd March , 1969, addressed to the Deputy Com 
missioner of Police , C .ID -Lahour Branch , Bombay ) and 
letter Ex . 20 / W dated 21st March , 1969, addressed to 
the Inspector of Police Sewree Polire Station , Bombay. 

50 On receipt of reply from Messrs Chaswan & Co ., 
Bomhay regarding charter of demands, the Union made 
report to the Asstt . Labour Commissioner ( C ) , Bom 
bay - 1 ( vide Ex . 17 / W dated 1st April, 1969 ) . Later on 
retrenchment of 40 employees were made from time to 
time Tf the retrenchment of 40 employees is consider 
er in the light of the facts referred to , above regarding 
the employees joining the Union and submitting the 
charter of demands in connection with their conditions 
of service it will be clear that the intention of the com : 
pany in retrenching the employees was not fair and 
hona Ade. 

51 The Union contends that their retrenchment was 
not proper and legal herause the provisions of Section 
25F were not complied with In the Arst place the 
retrenchment notire Ex . 13 / W dated 14th April, 1969 , 
in respect of it employees out of the 30 shows that 
their services were terminated with immediate effect 
At that they were to be paid their legal dues in the 
offten of the company. It does not specifically mention 
on what date the legal dues were to be paid . In any 
case there could not be any doubt that their lecal dues 
were to be paid after the actual retrenchment which was 
to take place with immediate effect and not prior to or 
an the date of retrenchment 

52 : Notice Ex, 10 / 6 dated 28th May . 1969 , mentions 
that the emolqyres mentioned therein would be re 
tren & Hed with effect from 201ń May 1969 and that all 
their dues as prr Section 257 of the I. D . Act 1947, 
would be paid on Monday the 2nd June, 1969 . at the 
office of the factory at 11 Am . There can be no doubt 
from this retrenchment notice that compensation was 
not paid to these employees on the date of retrench 
ment but it was to he given to them on 2nd June , 1969 . 
ie., a few days after the retrenchment. 

53. Ac ner provisions of Sertion 25F no workman 
employed in any industry who has heen in continuous 
service for not less than one year under an emplover 
shall he retrenched hw the employer untii the workman 
has heen given one month s notice in writine indicating 
the reasons for retrenchment and the period of notice 
has expired , or the workman has been paid in lieu of 
such notire wadog for the period of the notice and that 
the workman has heen paid , at the time of retranch 
ment, compensation which shall be equivalent to fifteen 
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days average pay for every completed year of conti 
nuous service or any part thereof in excess of six 
months, 

54 . In the present case the retrenchment compensa 
tion has not been paid at the time of retrenchment. 
Hence the provisions of Section 25F have not been 
compiled with in this case . It is clear from the two 
notices Ex . 10 / W and 13 / W referred to above that the 
employees were not given one month s notice before 
retrenchment . It is not mentioned in the notices that 
they were to take away one month s wages in lieu of 
notice . It is not the case of the company that in this 
case there was an agreement specifying a date for the 
termination of service of the employees between the 
company and the employees. In the absence of such 
agreement it was necessary for the company to give 
either one month s notice in writing indicating the 
reasons for retrenchment or to pay one month s wages 
in lieu of notice . As the company has failed to com 
ply with this provisions of Section 25F ( a ) , the retrench 
ment is illegal and invalid . 

55 As regards the 10 employees involved in Ref. 
No . CGIT - 2 / 10 of 1970 , notices are not on record. The 
company has not adduced any evidence to show that 
one month s notice was given to each one of them or 
one month s wages in lieu of notice were given to each 
one of them on or before the date of retrenchment. The 
company has also not adduced any evidence to show 
that the employees were given retrenchment compensa 
tion at the time of retrenchment. 

58 . One of the 10 workmen involved in Ref. No. CGIT 
2 / 10 of 1970 Shri Jetha Shanker Misra has been 
Examined at Ex. 24 / W . According to him " he was 
served with the notice of removal hy the company on 
28th May , 1989 . In the morning , this notice was also 
put up on the Notice Board . The company offered the 
wades for the work done but he did not accept the same. 
The company did not offer one month s notice pay " 

57. From the evidence of Shri Jetha Shanker Mista 
referred to above. it is clear that he was not given one 
month s notice before retrenchment. He however makes 
a confusion about one month s notice pay . At one 
stage he says that there was reference about one month s 
pay in the notice and that he did not accept that . In 
re -examination he says that the company did not ofter 
one month s notice pay Apart from the fact whether 
one month s pay was offered or not, it is crystal clear 
from his statement that he was not offerent retrench 
ment compensation as required under Section 25F ( b ) 
What was offered by the company was the wages for 
the work already done i. e ., the work for 26 davs Hence 
It is crystal clear that provisions of Section 25F ( h ) 
were not complied with in respect of these 10 work 
met , 

58 . Shri Jetha Shanker Misra . Ex. 24 / W states that 
all the remaining emplovees working in the company 
including him were removed from service in May , 1964 
Taking this fact into consideration and having regard 
to the reference made to this Tribunal, regarding re 
trenchment of these emplovees, all these 10 emplovees 
involved in Ref. No. ( GIT - 2 / 10 of 1970 were terench 
ed illegally and prithout following the provisions of 
Section 25F of the I. D . Act . 

59 . As the retrenchment of 40 employees referred to 
above is not legal and ſust , the allestion arises to what 
relief these 40 employees are entitled 

60 . Shri Sowani for the employees contends that the 
retrenchment of the 40 employees should ha set aside , 
that these 40 employees should be reinstated in servir 
that they should be given full wages till the date of 
the Award and that they should he deemed to have 
been retrenched on the date of the Award giving all 
benefits of retrenchment compensation , and notice DAV 
as required under Section 25F of the J. D . Act. 

01. Shri Damley for the company contends that the 
company closed down its activities with effect from 


26th May , 1969 As there was no work , the department 
was closed down . He further contends that the workers 
would be entitled to full compensation on the basis that 
they continued in service till 2nd June , 1969 , AS the 
retrenchment is bad in law and because the concern 
closed its business since before 2nd June, 1969 . This 
contention cannot be accepted . 

62. By notices Exhibits 10 / W and 13 / W referred to 
above, the employees were not informed that they 
would be retrenched because the concern was closed 
down and they would be entitled to closure compensa 
tion under Section 25FFF. As It was not the case of 
the company that the employees should be given com 
pensation on the basis that the concern was closed 
down , it would not be allowed to take this stand for 
the Arst time at the time of arguments . The company 
has not taken this stand even in its written statement. 
I am therefore unable to accept the contention of Shri 
Damley raised in this respect, 

63 . It appears from the evidence of Shri Diwan , LA 
8 / E that he would not restart his work even if he re 
covers his bills from the company concerned . It does 
not appear that the company has engaged any emplo 
vess after the retrenchment of the employees . It may 
be. therefore , taken that the company has now stopped 
doing business . Of courge . when it restarts doing busi 
ness, it will have to employ these retrenched employees , 

64 . As the retrenchment of the 40 employees referred 
to above is illegal, the same has to be set aside In 
ordinary course , all these 40 employees would be entitl 
ed for reinstatement in service with continuity of service 
and back wages . In this case the relief of reinstate 
ment would not serve any purpose because the com 
miny is not doing ship repairing business now . Taking 
this fact into consideration and havine regard to the 
motive of the company in retrenching these 40 emplor 
yepe and other facts and circumstance on record , I Am 
of the view that these employees should be given com 
pensation in lieu of reinstatement, 

89 . In my opinion this compensation should ne 
equivalent to 8 months wages in lieu of reinstatement. 
Hence my Andings on point Nos . 5 and 8 are as above. 
Point Nos. vii and vlti . 

66 . The Union s case in respect of termination of 
service of Shri Rajaram Şuraibali. Permanent carpen 
ter , is olven in its written statement Ex , 2 / W at paras , 
17 to 20 . 
67. According to the Union ; 
(1) Shri Rataram $ uralball was a permanent Car 

penter of the company . He was orally inform 
ed by S / Shri Jagdish and Baldev , the partners 
of the company that he should not report for 

work from 20th March , 1900 . onwards 
( 11 ) The company did not Iskue anv letter discharg 

ing him from service . The company took away 
the personal diary of Shri Rataram Surajhall 
and destroyed the sam Shri Baldev also 

manhandled and 113 -treated him . 
It was Shri Rataram Surathali who took leadine 

part in organising the workers of this company 
into the Union . The management did not like 
the part played by Shri Rajaram Suraihali and 
on many occasions threatened him with termi 
nation of service . Various complaints have 
been recorded with various Police Stations such 
HQ Yellow Gate Police Station , Sewree Police 
Station , Byculla Police Station and Kala Chow 
ki Police Station The emplovers went to the 
extent ot engaging hirelings to Assault the 
members of the Union including Shri Suraj 

bali . 
( Ili) The company did not give him any notice or 

wages in lieu of notire . No enquiry was con 
ducted against him . The termination of service 
is illegal 
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(iv ) When the workman was stopped on 20th March , 

1869, the Union wrots a letter bringing to the 
notice of the company that the services have 
been terminated wrongfully and such termina 
tion amounted to victimisation . The company 
did not reply . The demand was therefore, framed 
and was submitted to the management of the 
company . Concillation Officer held negotia 
tions, but could not bring the parties to a set 
tlement. Hence the dispute in this respect 
was referred to this Tribunal for adjudication , 
As the termination of service of Shri Rajaram 
Surajball is illegal and improper he is entitled 
to the relief of reinstatement with full back 

wages and continuity of service . 
88 . The company s defence in respect of the termina 
tion of service of Shri Rajaram Surajball is given in its 
written statement Ex . 3 / E . 
69. According to the company ; 
( 1) Shri Rajaran Surajbali was not a permanent 

workman . He was employed as a temporary 
hand . He had hardly worked for about a 
month . Since there was no work for him his 
gervices were terminated . Letter to this effect 
was given to him . The company will produce 

the same at the time of hearing . 
( li ) The termination of his services was in writing. 

He refused to accept it . It is not true that his 
personal diary was destroyed by the company , 
It is also not true that he was manhandled by 
the partners of the company . The company 
even today docs not know who were the lead 

ing workers and who organised the Union , 
70 . At the outset it may be noted that Shri Raja 
ram Surajbolj has not been examined as a witness 
in this case , as he was not available . The Union 
relies on the evidence of its Assistant Secretary Shri 
Pandit, Ex . 23 / W and Shri Jetha Shanker Misra , Fx , 
24 / W to show that the termination of servire of Shri 
Surajbali, permanent Carpenter by the company is 
not justified . The Union also rclies on cnrtain cir 
cumstances i. e , non - production of diary , Payrolls , 
attendance register , letter regarding termination of 
service referred in the written statement Ex . 3 / E , hy 
the company . 


attendance , which had been marked in each 
month in the personal diary of the workman , 
was torn by Shri Baldeo with a view to des 
troy the material evidence for having worked 

with your company till that date . 
It is said that he was also manhandled and ill 

treated by Shri Baldeo which is most objec 
tionable . The stoppage of Shri Rajaram 
Surajbali from his gervice is a glaring 
example of clear -cut victimisation with mala 
fide intention for having joined the Union , 
This on slaught over the right or a workman 
to join u Union by your management is ille 
gal. Thus, your entire action is highly ob 
jectionable , improper , unwarranted and un 

called for , besides being illegal , 
We, therefore, request you to kindly reinstate 

Shri Rajaram Surajbali in his service with 
full back wages and all other benefits from 
the date he was stopped from work 1. e . 20th 
March , 1969, failing which the Union will be 
compelled to take such necessary action 
against your company which it may deem At 
and the responsibility will entirely lie on 
your shoulders in the circumstances which 
please note ." 


71. According to Shri Pandit, Assistant Secretary , 
Transport and Dock Workers Union , Bombay ; 
( i) Immediately on the joining of the cmployecs 

of the Chaswan & Co , as members of the 
Union the manafement started victimising 
the employees by dismissal, retrenchment 

etc . 
(il ) In respect of Shri Rajaram Surajhali he 

made complaint against Chaswan & Co . an 
21st March , 1969. Thereafter he made comp 
laint to the Assistant Labour Commissioner 
( Central) regarding Chaswan & Company 
illegally stopping Rajarnm Carpenter from 

work from 1st April, 1969. 
72 . Copy of letter dated 21st March , 1969 sent by 
registered A . D . post to M / s. Chaswan & Co ., is as 
follows: 
" SUBTECT, Rajaram Surajbali, permanent Car 

pentor — illegal stoppage of work . 
Tt is reported to us by Shri Rajaram Surajbali, 

your permanent Carpenter , that he was orally 
Informed by Sarvashri Jagdish Chandra and 
Baldeo, the Proprietors of your comnany not 
to report for work from ? nth March 1969 
It is said that he was not issued with any 
letter hy your company . He was further in 
formed that since he joined the Tinion he 
would not be allowed to continue in the same 
vice of the company . Besides this the 


73. On 1st April, 1969 , the dispute regarding Shii 
Rajaram Surajbali was raised before the Assistant 
Labour Commissioner ( C ) , Bombay (vide copy of 
letter Ex . 15 / W ) . It is as follows: 
" SUBJECT. - Shri Rajaram Surajbali, Permanent 

Carpenter - illegal stoppage of work by M / s . 
J . Chaswan & Co ., Quay St., Darukhana, 

Bombay - 10 . 
Enclosed, please find a copy of our letter No . TD / 

87 /629 /69, dated 21st March , 1969, addressed 
to M , S , J . Chaswan & Co . The contents of 
our above quoted letter are self -explanatory . 
We regret to note that we have not received 
any reply from the Management of M / s. J . 
Chaswan & Co ., as yet nor Shri Rajaram 
Surajbali has been taken back in service by 
the company until this date . Shri Rajaram 
is , thus facing financial difficulties for no 

fault whatsoever on his part. 
It may please be noticed that Shri Rajaram Suraj 

bali has not been given any Memo in regard 
to stoppage of work nor any reason has been 
mentioned by the management. He was 
orally informed on 19th March , 1969, by the 
management not to report for work from 
20th March , 1969. The action of the manage 
ment while stopping him from work without 
any notice or reason amounts to illegal ac 
tion as it is clear victimisation with mala 

Ade intention to Rajaram Sorajbali . 
Shri Rajaram Şurajbali has been stopped from 

work since he joined the Union against the 
will of the management. Shri Rajaram has 
been reporting for work every day as usual 
at the place of his work although he is not 

offered any employment by the management. 
We have been , thus, compelled to refer the matter 

to you for your kind interven lon , 
OUR SPECIFIC DEMANDS ARE AS FOL 

LOWS: 
Shri Rajaram Surajbali should be reinstated in 

his service with full back wages and all 
other benefits with effect from 20th March , 

1969, by M / s . J . Chaswan & Co., Bombay . 
We now request you to kindly admit the dispute in 
conciliation and use your good offces to bring about 
an Amicable settlement of the same. 

Thanking you." 


506 


THE GAZETTE OF INDIA : JANUARY 8, 1972 /PAUSA 18 , 1893 


(PART II 


Point Nos. ( ix ) and (2 ) 

83 . The company s contention in respect of these 
points as given in Ex . 3 / E is that this demand does not 
survive because the company has stopped its activi 
ties and because there are no workers with the com 
pany . There is much force in this contention . 


84 . The company was doing business of ship repair 
ing For that work it had cmployed number of em 
ployees . The company has retrenched all the em 
ployees and stopped its ship repairing industry . 
Hence it will be in the interest of justice not to give 
any finding in respect of these demands in this refer 
ence and to allow the Union to raise fresh industrial 
dispute in respect of revision of wages, overtime, 
working hours , Provident Fund , Stream Allowance, 
Holidays , Bonus Leave, Photo - Identity Cards, At 
tendance cards and Wage Board benefits , if the com 
pany re - starts its work and emplovs workmen . I 
therefore give no findings on issue Nog . ix and x bu 
reserve the right of the Union to raise a fresh indus 
trial dispute as and when necessary to do so . 


Point No. ( x2 ) 

85 . In view of the above findings, I pass the following 
order in respect of both references. 


74 . There can be no doubt from the evidence of 
Shri Pandit and the two letters referred to above that 
Shri Rajaram Surajball had made grievances to the 
Union that he was orally informed by S / Shri Jagdish 
Chandra and Baldeo not to report for work from 20th 
March , 1969 onwards and that he was not given any 
written order in this respect . He also made grle . 
Vances about the 111 - treatment given to him . On 
account of these grievances made to the Union , the 
Union raised the demand regarding termination ot 
services on the company and thereafter to the Assis 
tant Labour Commiosioner ( C ) , Bombay. 

78 . Shri Jetha Shanker Misra , ix . 24 / W , a colleague 
of Shri Surajbali states in his evidence before me that 
the company dismissed Shri Rajaram Surajbali Car 
menter first, who was beaten by both brothers namely 
Jagdish Chandra Diwan and Baldęo Diwan . 

78 . There can be no doubt from the evidence of 
Mishra referred to above and the admission given by 
the company in respect of Shri Surafball that services 
were terminated by the Company with effect from 20th 
March , 1969 . 

77 The company contends in its written statement 
Ex , S / E that Suraball was employed as a temporary 
hand , that he had hardly worked for a month , that 
as there was no work his services were terminated 
and that a letter to that effect was issued to him The 
company further undertakes in its written statement 
to produce this letter at the time of hearing. The 
tame letter is not forthcoming hetore me The com 
nany has not given any explanation for not producing 
the name before me. Hence the only intotence that 
would be drawn is that the company must not have 
riven any written letter to Shri Surajball for termi. 
nating his kervice and that he must have been orally 
Atopped from work as contended by the Union 

78 . The company has not produced any diary or the 
nav roll or the attendance register in respect of Shri 
Rataram Suratbal} The company has not pmdicap 

the order of appointment in respect ot Shri 
Surathali. As theme documents ete mxnected to be 
in the possession of the company. It is for the com 
pany to produce the same on record 

74 . In the reference relating to Shri Rataram Suraj. 
halt he is degrrthed as permanent marpenter. In view 
of this it was abeutelv nemSATV for the rampenv to 
moodure the necessary terordy to show that Surathal 
W * * not a permanent carpenter workin with it and 
that he wyn , temnotaro workman Non - Mroduction 
at the documents by the comnany lead me to infor 
that the company is intentionally withholding the do 
cirment and that the documente il mondunant would 
Po painst the company s raga that Shri usathali wa 
A temporaTV workman In the mirrumatances I hold 
that Shri Rataram Surathali was a rermanent Car 
penter working in the company . 


Order in Respect of Ref. No. CGIT - 2 / 2 of 1970 
( 1) It is hereby declared that the Transport and 

Dock Workers Union , Bombay may raise a 
fresh industrial dispute against the manage 
ment of Mesars J . Chaswan & Co., Bombay - 10 
in respect of revision of wages , Stream Al 
lowance, Holiday . Leave, Issue of Photo 
Identity Cords and Attendance Carde, exten 
sion of the benents of the recommendations 
of the Wage Board for Port and Dock Work . 
ers if the management of Messrs J , Chaswan 
& Co., re - starts its ship repairing business 
and employs workmen ie. as and when neces 
sary . 


( ii) It is hereby declared that the termination of 

services of Shri Rajaram Suratbali , Derma 
nent Carpenter , by the Management of Messrs 
J Chaswan & Co .. Bombay - 10 is not justined 
and that he is entitled to compensation equi 
valent to 8 ( eight) months wages in lieu of 
reinstatement. 


(iii ) It is hereby declared that the retrenchment of 

30 workmen by the management of Messrs 
J . Chaswan & Co ., Bombay - 10 referred to in 
demand No. 3 in this reference is not justi 
fled and that each one of them is entitled to 
compensation equivalent to 8 ( eight) months 
wages in lieu of reinstatement. 


80 AF Shri Rataram Surajbali s services were ter 
minated without holding any enquiry or giving any 
Jepal notice. This termination of gervire by the com 
pany cannot be said to be justifled . 


81 Ag the termination of services of Shri Rataram 
Surajhali by the comnany was not justified . he is en 
titled to the reinstaton But in this case reliet bv wav 
nt reinstatement would not serve any purpose As the 
comnany to not anino its business I am therefore nt 
the view that Shri Rajaram Surpihali should be given 
compensation in lieu of reinstatement 

82 . As regards the amount of compensation I am 
elving the game comnengation as given to 40 retrench 
ed emploveng je he will be entitled to competention 

nivalent to 8 montha wages in lieu of reinetata . 
ment Honce my Anding on point Nos vji and viii 
are as above. 


Order in respect of ref. No. CGIT - 2 / 10 of 1970 
( 1) It is hereby declared that the retrenchment of 

10 workmen by the management of Megsrs. J 
Chaswati and Co., Bombay - 10 referred to in 
the Schedule of this reference , is not justified 
and that each one of them is entitled to com 
pensation equivalent to 8 ( eight) months 

wages in lieu of reinstatement , 
Common Order in respect of both the references 

(i ) Awards are made accordingly , 
(ii) No order as to costs . 

( Sd.) N . K . VANI, 

Presiding Officer, 
Central Govt. Industrial Tribunal No. 2 , Bombay . 
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EX . 3 / 5 

ANNEXURE X 
BEFORE SHRI N . K . VANI, PRESIDING OFFICER , 
CENTRAL GOVERNMENT INDUSTRIAL TRIBU 
NAL - CUM - LABOUR COURT NO . 2 , AT BOMBAY 
REFERENCE ( CGIT ) NO. 2 / 2 OF 1970 & 2 / 10 OF 1970 

BETWEEN 
M / s. J . Chaswan and Company, Bombay 

AND 
Workmen employed under them . 
In the matter of wage scales, Stream allowance etc . 
and reinstatement of workmen . 
May it please your Honour , 

The Secretary , Transport and Dock workers union 
his forwarded a Statement of claim in the above two 
rererences and forwarded a copy of the same to us 
which our representative received in the otfice of the 
Honourable Tribunal on Monday 16th November, 1970 . 

In fact 16th November , 1970 was the date Axed to 
enable M / s . J . Chaswan and Company , hereinafter 
called the Company and since the slatement of claim 
of the Transport and Dock workers Union hereinalter 
referred to as " Union " which represents the wurkmen 
of the Company, was recelved on 16th November , 1970 . 
The Company could not file its reply as directed by the 
Honourable Tribunal The Company prays that the 
delay in Alling its reply be excused and condoned . 

The Company states that it is a partnership com 
pany and accepts the Statement of that extent as 
slated by the union in para l of its statement. It is 
further admitted that the office of the company is on 
the Bombay Port Trust land rented out to the com 
pany by the Trustees of the Bombay Port Trust . It 
may be pointed out here that the Bombay Port Trust 
hold a number of plots of land around the Bombay 
Harbour which are rented out or leased out to a 
number of persons and factories and offices. This 
means that the Bombay Port Trust is the landlord 
and those occupying them are either leasees or tenants 
and nothing more than that . The normal laws of the 
land that govern the relation between a leaşor and 
leasee or a landlord and a tenant are applicable and 
Industrial Disputes Act , 1947 does not come in play in 
these matters . This relation does not bring the 
occupiers of these lands or plots under the Bombay 
Port Trust enactments or rules which are framed for 
the Industrial relations between certain employers 
and their workmen . These occupants like the com 
pany under reference do not get covered under the 
Dock workers Regulations simply because they are 
tenants or leasees of the Bombay Port Trust . Hence 
the mention in para l of the statement of the union 
which is suggesstive to that effect needs to be ignored . 

As regards the description of the activities of the 
company. The Union has made the statements on 
wrong foundations. The facts of the activities are 
that Shri J. R . Diwan one of the partners of the com 
pany has worked on the ships ag an engineer for a 
considerable number of years and after retiring has 
started this concern as consultant. Being acquinted 
in the shipping companies and agencies , the advant 
age of his knowledge is taken by some of the leading 
shipping companies. They also many a times asked 
him to supervise the work which was carried out 
according to his advise . Sometimes he was asked to 
get the work done. This is how sometimes he under 
took the minor repairs to ships, mostly in wet dock 
and in stream . His financial capacity and other pal 
try resources at his disposal did not allow him to 
undertako big jobs . Moreover most of the big Jobs 
are handled by M . , Alcock Ashdown , M . , Mozgaon 


Docks or M18 . Scindias etc . Petty jobs in atream and 
wet docks were handled by Shri J . R . Diwan througa 
the agency of us vitice M , N , J . Chaswan and Company . 
1nis Company did not have or rather never had a 
bis complement of workmen under it. The company 
did not need it since it never worked as ship builders . 
Whenever an Occassion arose some workinen wero 
collected and the JOOB were completed . The employ 
ment period of such workmen was according to the 
duration of the job . The Company did not engage 
any workmen on permanent bas16 . 

The allegation of the Union that this company 
worked in Dry docks 16 a statement far from truth . 
When & ship needs major repairs it is taken into whe 
Dry Docks as suated above , This Company never bad 
capacity to undertake major work and hence taking 
JODS in Dry Docks does not arise. The Union 180 
Ahows it too well und hence it has asked tor the 
stream allowance in the charter of demands. 

As for the workmen reporting to the office of the 
company it 16 but futura . since they were engaged on 
Jous occasionally undertaken by the company. It ia 
already admilled tpat tne ortice of the company 16 
silualed on the Bumbay Port Trust land Hiong with 
Aunweds of Luth . Beqards repairs to certan parte 
UI ne ship , the company makes it aqundantly clear 

at this company has 60 WORKSnop of its own and this 
cuinpany 18 purely a commercial wice 11 and when any 
byales are needed for any Jope it gets it made from 
such wuiksnops in Bombay and Healavout. The st4e 
ment that the factory does not manufacture any new 
material but is engaged in repalilog parts of vessels 15 
d heaisay story with no foundation . The company 2010 
tnakes this statement categorically ti at it had no worke 
shup at any time of its own . The union turtner pumita 
that the workmen under luierence were never required 
to work in the workshop ( which never existea ). 161 
is a clear admission by the union of the apsance of 
workshop . 

furning to the point that the worknien under roter 
cnice did repair WOLK in ships is admitted by the cum 
pany. The only thing the union has forgotten to men 
lion is the pace of work . As stated above the company 
accepted small jope which were done while the ships 
were in strearn and in wet doCKA. The whips were no 
doubt in the sea near the major port of bombay, but 
that much is not sufficient to attract the provisions of 
the Ducks workers rexuation . Not only that put the 
question arises whether industrial Disputes Act , 1947 18 
applicable to the workmen . 

The Union has come out with a funny logical conton 
tion . Since the ships are under repairs, no loading or 
univading 18 possible and heuce the repairing JODE ard 
very much concerned in connection with the prepare 
tion of ships . The Union proceeds further that to case 
these workmen go on strike, the ships will bave to 
occupy berths and they cannot " ave the porta and 
hence the works come under the perview of the Dock 
Workers (Regulations of Employment) Act, 1948. 

As regards the Dock Entry permits, they have to be 
obtained by everyone who has to enter the docks. Tuo 
dock entry permits are issued to the staff of any com 
pany or employer who has to send his staff into the 
docks. Issue of dock entry permit does not necesgary 
mean that the person for whom it is issued 18 e dock 
worker . A dock worker who is covered under the above 
mentioned Dock Workers (Regulation of Employment ) 
Act, 1948 is defined in the act and those persong only 
are subjected to that enactments . Therefore it will be 
seen that this argument that these workers were 1gsued 
photo identity cards and therefore the work of tho 
company was concerning the major port also does not 
make any sense . 

The company is not aware till today as to when its 
workers joined this Union . The company also is no 
way concerned about it, bince one of the partners of the 
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company himself was a leading member of the trade 
union while in service and as such the company had 
never any objection to the workmen joining any trade 
union , The company is alive to the fact that iorming 
union is a right of the workmen and hence it was never 
worried about their joining union . It is admitted that 
the union submitted a charter of demands enlisting 
many demands. The demand for Jvertime payment was 
made and also applications were preferred by the work 
men in the payment of wages Court Ill, and the appli 
cations were disposed out as wherever any overtime 
work was done the workmen were paid properly and 
hence they could not claim anythine in addition to the 
legal payments made . 

In para 3 of the statement of the unlon certain state 
ments are made regardiny termination of the services 
of Shri Rajnaran Surojbali which is a colourable exer 
cise to prove that he was terminated because he joined 
the union . The company states that this Shri Raja 
ram Surajbali was employed as a temporary workman 
and as such his services were terminated in the normal 
course when the work was over. As regards retrench 
ment of some other workmen in April 1969 the Com 
pany wishes to point out that the job that was under 
taken was over in the month of April 1969 and most 
of the temporary workmen were terminated . There 
was no work on hand and the company could not afford 
the luxury of paying temporary workmen when there 
was no work . This termination had no relation what 
soever with the formation of the union . The Company 
is in a position to prove from records that it was not 
able to secure another job in April 1969 . Not only that 
but after having waited for one more month , when the 
company could not secure any work , most of the work 
men referred to in these references were retrenched . 
The retrenchment was elected according to the pro 
vision of the industrial Disputes Act, 1947 and the 
procedure laid down was followed . The retrenched 
workmen were oftered all the ducs as per provisions 
of Section 25F or the said Act, but the workmen refused 
to accept the same. The Company was helpless in 
securing any more jobs. Not only that but even till 
today the company is unable to secure any jobs and 
now due to the default of payment by some clients 
of the company. The company is facing Anancial diff 
culties and it had to resort to legal remedies to recover 
the dues which run in a few lacs . The company will 
produce the relevant document strictly in confidential 
manner to satisfy your Honour the worst plight of the 
company at present. Since the party which is a ds 
faulter is a renowned party and well known in the ship 
ping circle , the company cannot declare the name in 
this statement, but is ever willing to place all the 
papers before your Honour at the time of hearing . The 
company never harrassed the workmen for joining the 
union and this bue and cry by the union is only 
smoke screen . 

The company takes exception to the statement in 
para 4 of the statement of the union certain false 
allegations are made therein to create prejudice against 
the employer and the company prays that the union 
be directed by your Honour either to substantiate the 
allegations or withdrew them immediately . 

As regards other contents regarding conciliation pro 
ceedings and reference , they are covered in substance . 

As for dividing the demands in three parts, the com 
pany states that all the demands deserve to be dis 
missed or rejected . 


a very bad financial position due to the failure of same 
its clients failing to pay up the bills and the company 
forced to proceed against them . Hence until the re 
coveries are made the company will not be in a posl 
tion to resume its activities. The present state of affairs 
of the company It may be said that it is a practical 
closure . Hence the demand regarding wage scales etc . 
will have to be dismissed . 

As regards the retrenchment of workmen in April 
1969 and thereafter , the company submits that it has 
followed the provisions of section 25F ( a ) , ( b ) and ( c ) 
and hence it also cannot be challenged . It is the right 
of the employer to rug his business as he likes and the 
workmen cannot question him as long as he is follow 
ing the legal provisions. The company şubmits that it 
has not undertaken any job of minor repairs to ships 
after 11th April 1969 till today and has not employed 
any workmen after retrenching the workmen under 
reference . Hence those demand also be dismissed and 
rejected . 

In para 6 the union demands wage increase with 
effect from 1st April 1968. The union has already ad 
mitted that the workmen joined the union In February 
1969 and the union submitted a charter of demands on 
21st March , 1969 . Then on what grounds the retrospec 
tive etfect is demanded from 1st April 1968 is not at 
all understood by the company. It is a fact that the 
wages were never fixed under an award or settlement, 
There was no occasion to do so moreover as stated 
initially the minor repairs to the ships is not a perma 
nent activity of the company , workers were enlisted 
whenever need arose and they were paid wages accord 
ing to the oral agreements between individual work 
men and the company . The wages varied on different 
Jobs and they were fixed after mutual consultations . 
Till the union raised the demands, the workmen indivi 
dually approached the management, and agreed to work 
ON agreed rates. There was never any collective bar 
galning moreover worlonen had to be engaged accord 
ing to the jobs available. Only such workmen were 
employed as were useful for the given jobs . The com 
pany fails to understand the term bare minimum wage . 
According to the knowledge of the company there is 
no minimum rate fixed for this industry. Moreover 
what was pald to the workmen was very much higher 
that the statutory minimum in other industries in 
Bombay where such rates have been fixed by the 
Government of Maharashtra on the recommendations of 
the minimum wages committees in these industries . The 
later part of the demand has no base since there are 
no workmen working in the company and hence Axing 
of any wage in the absence of workmen will be a 
futile exercise , 


As regards the arguments in para 7 as stated above , 
it is only an academic discussion . Since there are no 
workers , there are no wages that could be compared 
with wages of workmen in the ship repairing indus 
try . At present the company is existing in name only 
and a skeleton staff is maintained such as clerk , typist 
and accountant and one or two hands to assist the 
partners . The demands do not pertain to them at all. 
The company reserves its right to meet the claims 
of the union in the matter of wages in comparable 
concerns, when made by the union at the time of 
hearing, 


As for the demands pertainļng to the wage scales etc. 
they do not survive now as there are no workers for 
whom the demands are made even the disputes were 
admitted in conciliation and subsequently referred to 
your Honour , much after the retrenchment of all the 
workmen and since that time the company has stopped 
its business in that line there does not seem to be any 
chance at present of reguming Its activities in the near 
future due to the fact the company is passing through 


In para 8 , the union tries to substantiate its demand 
for streem allowance . It is a fact that our workmen 
mostly worked on ships in stream and the company 
used to provide them transport and its own cost and 
the time requiſed for going to work and return froni 
work , till they reached the dock area was counted as 
working time and were paid for that period including 
overtime payment if need be. In the opinion of the 
company , it did behave in a fair manner and gave 
them better monetory benefit that what is demanded 
by the union as stream allowance . Moreover the most 
important fact is that there is no work in the stream , 
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the union wants the workmen to work for only 240 days. 
Payment to workmen for more than 1 / 3 years absence 
Will shatter the industries completely . Can the sanze 
scheme be applied to agriculture which is the real anil 
main vocation of people in this country where at least 
90 per cent of the population is engaged in It ? Can we 
afford this luxury of no work and payment for its will 
the nature excuse us, if we follow this trend in that 
sphere. If the nature cannot tolerate it, why a man 
should tolerate it ? This question deserves a very cri 
tical study and as this Honourable Tribunal is well 
versed , the company is confident that this Honourable 
Tribunal will reject these demands without any hesita 
tion . 


In para 12 the union has demanded photu identity 
passes and attendance cards. The demand has become 
redundant due to the fact there are no workmen work 
ing in the company . Moreover the photo Identity passes 
is a part of disciplinary and security rules of the Port 
authorities and since these authorities are not a pariy 
to this reference , our fear is that this Honourable 
Tribunal will have no jurisdiction to make an award 
on the question of photo identity cards which is solely 
at the discretion of the Port Authorities and no direc 
tions could be given to compel them to sanction these . 
As regards attendance cards, the demand was made 
by the union and the company had already conceded 
the same and attendance cards were issued to the work 
men while they were working since there are no v ork 
men in the company, it would not be issued at present 
since the demand is conceded the demand is redundant. 
Since attendance cards were given . the company was 
not bound to sign the individual diaries of workmen . 
Moreover these diaries were not the property of the 
company and no direction should be given to the 
employer to sign the private diaries of the workmen . 


there are no workmen on the roll of the company and 
hence awarding any stream allowance would be in 
theory only . The best way would be that the union 
withdraw tho demands under reference and come to 
the Honourable Tribunal , it and when the company 
reyumes its activities . As stated above the chances 
of resuming its activities in that line are remote , The 
Company reserves its right to make further submissions 
after the union files further documents in the shape of 
conditions available elsewhere as regards harzards in 
the jobs today are everywhere and in everyob hence 
no special mention is necessary . 

In para 9 of the statement of the union , the union has 
demanded 13 paid holidays. The present need of the 
nation is less holidays and more work and production . 
Even the Honourable Supreme Court also holds the 
same view . Therefore, it will be seen that the demund 
is frivolous and deserves to be rejected straight away . 
Further the company refutes the claim of the union 
that its workers are dock workers . The company he 
allowed to Ale further documents iſ the union submits 
any at the time of the hearing. 

In para 10 of the statement of the union , we are 
faced with some demands which are made in a light 
hearted manner or else they are frivolous deserving 
total rejection at once. The demand in 10 ( a ) is for 
mivilege leave, one day for every 11 days with an 
Accumulation upto 120 days. With so many years experi 
ence in the field , and glance at various awards of the 
Tribunals, nowhere such fantastic demand is made hy 
any union or ever it is granted . As stated alove , the 
need of the day is not more rest but it is more work 
and production . The late Shri Jawaharlal Nehru al 
ways said " Aram Haram Hai" and if we forget these 
words. We will not only be disloyal to the great leader 
but will be marching the entire nation to ruins. More 
Over financially also it will he impossible to concede 
such a demand . Hence it is prayed that their demand 
Also be rejected . 

In para 10 (b ) the demand pertains to sick leave of 
15 days with a right of its accumulation upto 90 days, 
This demand also is fantastic . Sick leave could only he 
for sickness and as such there cannot be a demand in 
general of a fixed period . The demand deserves to 
be relected . Even the union has found it dimcult nay 
impossible to substantiate the demand . 

In para 10 ( c ) the demand is for casual leave 15 
days casual leave is demanded . It is unfortunate that in 
an underdeveloped country like ours, which wishes to 
advance at a faster rate , the union leaders Are more 
keen to claim more holidays and leave, thug depriving 
our nation of the production . Casual leave is to our 
knowledge unheard of in the advanced countries in 
the west. This is nothing but luxury . Not only that 
It has a bad effect on the morals of the worrins class 
The union leaders are teaching the simpla solks to lose 
their self respect and teach them to demand money for 
not working. It is as it to feed themselves on charity 
A self respecting citizen of this great independent 
nation may lose any important limbs of his horly but not 
his self respect. Even the handicapped dersons also do 
not wish to get anything frce, they want to narn by 
working . They are demanding worl and return to 
the same. The whole basis is that they chouli nito 
live on charity while in the industrial Aeld . Wir fini 
that the trade union leaders are competing Arrong 
themselves to ask for wages for no work . The company 
humbly submits that this Honourable Tribunal will 
reject these demands stralght away . 

If we take a cumulative effect of the demand ir 
leave and holidays the picture on the face of its looks 
like an essay on utupidity . 13 days of paid holidays, 
30 days of privilege leave, 15 days sick leave, 15 days 
casual Irave in addition in 52 / 53 woelily oft s , — tha 
total comes to 125 / 126 days of no work out of 365 day 
That means the nation will have production of 240 days 
of 8 hours maximum a day . What is expected today 
Is at least 8 hour s work for 310 days a year while 


In para 13 of the statement of the union , a funny 
demand is made. It has asked this Honourable Tribunal 
to give direction to the employer to extend the Anal 
recommendations of the wage board to its workmen 11 
the company is correct in understanding this issue, 
the wage board to be appointed by the government with 
certain terms of reference the report of the wage board 
in to be implemented by the government itself even 
with any modAcations. Hence in this respect the 
government alone can compel the employer , to imple 
ment the wage board decisions and therefore it takes 
this Honourable Tribunal out of jurisdiction if the Tri 
hunal interferes with the powers of the governnient. 
The powers of the industrial Tribunals are defined and 
nowhere it is that the industrial Tribunal is asked 
to direct the implementation of the wage board deci 
sions in case the employer fails to implement them , the 
government has powers to compet an employer or take 
suitable action against the defaulter. The company 
is sure that this Honourable Tribunal will accept this 
contention of the company and reject this demand also , 


Para 17 of the statement of the union is in regard 
to the termination of Shri Rajaram Surojbali . car 
penter . The company dening the allegation that he was 
a permanent workman . The company submits that he 
was employed as a temporary hand and worked hardly 
for about a month . Since there was no wirk for him 
he was terminated . A letter to that effect was given to 
hlin . The company will produce the same at the time 
of hearing 


In para 18 further allegations are made without foun 
dation . As stated in the above para , the termination 
was in writing. The workman refuscd to accent it is 
denied that his personal diary was destroyed . The 
company was in the way responsible for the personal 
diary of the workmen nor could 11 form a part 
of the records of the company . Hence the question of 
destroying the same never arose . The company denles 
this allegation vehemently . It is a llablous statement, 
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and the company submits that this Honourable Tri 
bunal should take steps against the union in whalever 
way the Honourable Tribunal may deem it llt . 

The management refutes all the allegations such as 
manhandling of the workmen by the partner of the 
company The management even today does not know 
who were the leading workers and who organised the 
union . As stated in the opening paragraphs of the 
statement the naangement never questioned the right 
of the workmen to form a union . The other portion 
regarding complaints in various police stations has no 
Iclovance to the reference, since the forum to discuss 
the same and aportioning the blame on any party goes 
to the jurisdiction of the Magistrates courts and not the 
Industrial Tribunals . Suitable action was taken by the 
Honourable Magistrale in these cases and the culpriis 
were punished . That episode had nothing to do with 
the trade union activities and were matters of law and 
order and were taken up before the proper authorities . 

In pard 19 il is stated that falling any settlernent in 
this dispute , the conciliation officer sent a failure re 
port and Government of India referred the same to this 
Ilonourable Tribunal. The company has already stated 
thr facts of thr case and has denied the allegations 

In paras 21 un 22 , the union has stated that there 
was retrenchment of some of the workmen on 14th 
April, 1969 Some workion were retrenched by giving 
them notices . The company offered then their ler! 
ducs , but perhaps under the advice of the union , the 
workmen refused to accept them . Such worker who 
were temporary were not entitled to notice pay and as 
such it was not allered . The company submits that it 
has follower the provision of section 25 F of the 
Industrial Disnutns Act 1947 iri toto and there is no 
reason why the retrenchment should not be upheld . 
The inanagement will produce all the relevent papers 
at the time of hearing . 

In para 23 the union questions the reasons for retren 
chment. As stated in the paragraphs above, the com 
pany was not able to secure work immediately or the 
rates that would suit the company There may lic 
ship repairing wok all along , but the question is 
whether an employer can afford it in the rates offered 
to him . There is l.pen comprtition among contractors 
and we who are known to be company which gives 
quality work could not secure work on our terms. 
Moreover , later on 79 stated above , the company come 
into Anancial difficulties due to non - recovery of its hills . 
and as such it would not think of new business . More 
over ship repairs is not the main line. The consultation 
work is the main thing . 


and had intimated to such workmen who were on 
leave, its intention to retrench them after they resume. 
They were further informed that if they agree , tliey 
should inform the company, so that they could are the 
troubles of coming to Bombay from their native plPCAS 
and also waste of money on travel could be avoided 
But that even was not responded to liy the workmen . 

The company denies the allegation that the workmen 
were asked to leave the union and in case they do not 
the romny will not take fresh contracts This is 
just the wave and after thought. In the conci 
llation office also the company told the same thing, that 
it was unable to get new work and hence retrenchment. 

In para 35 of the statement the union has preferrer! 
not to name the workmen who were not given notices , 
Each anal every workman was given notie individually 
and payments offered to them . 

As regards the 10 workmen concerned in reference 
2 / 10 o† 1970), only 5 belonged to M / s . J. Chewan & 
Co . while the remaining five were never there in this 
company. This fart was clarified before the concili , 
tion officer of the in workinon in the reference only 

1. Vishwanath Dubey (Beni Machav ). 
2 Ram Beni Machav. 
3 . Ram nain Brijmohan . 
4 . Jatta Shankar Mishra . 

5 . Ramakant Parasnath . 
belonged to M / s . J . Chaswan & Co and the telerence 
pertalling to them is in order . 
As regards 
1. Balbusan Surojbali ( 2 ) Shashikant Ramchandra ( 3 ) 
John Bracanza (4 ) Ram Murat Pandey (5 ) Jageshwar 
Bhagat. 

Were not the employees of M / s . J . Chagwan & Co . 
and as such the reference in respect of those workmen 
is not properly marie and thus pull and voir This 
Ylonourable Tribunal may And that it has no juridic 
tion to entertain their cases as they were not the 
employees of this employer but were working in another 
concern and that employer is not covered under this 
reference . No separate reference is made. Therefore , 
as for these 5 employees who were not the employees 
of this company the referenre is wrongly made and 
hence it cannot be entertainerl. 

The company sums up this statement by submitting 
that since there are no workmen for whom the refer 
ence is made , which position was there before admit 
tint the dispute in conciliation onil naturally before 
referring this dispute to this Iſonournblr Tribunal, the 
Inferencn is hard in law and heurs the honourable 
Trthur : ) has no jurisdiction to hear it. Even assuming 
thn retorenne is good and it is heard it cannot ho im 
plemented as there is no work for these catemories of 
workmen and as such any directions in the matter of 
wage scales etc . will have only academic importance 
As regards the retrospective effect. even though this 
Honourable Tribunal has jurisdiction to crant the game 
from any cute , still the company submits that in view 
of the worst Anancial position no retropertive ellert he 
Riven 

As reogrds retrenchment, since the company has 
acted within the frame work of the Industrial Dispute . 
Act 1947 and since the union has failed to prove that 
the retrenchment is malafide, that demand be rejected . 

As regard 5 workmen named in reference ( CGIT ) 
2 / 11 OP 1970 who are not the employees of this com 
many , the demand for reinstatement cannot be granted 
in the absence of their employers who are not covered 
under this reference . As regards the remaining 5 cm 
plovces who were employed by the company 89 atuten 
above, as long as the union has failed to prove it 
to he malafide , It deserves to be rejerted 


In para 94 the union makes another allegation without 
any foundation The company has replied to those 
allegations in l oeurlier naragraphs and hence would 
not repcat it often and often . The company make it 
clear that it is llit A case of victimization . The plen 
of victimization in only be taken if there is dismissal 
or discharge or in other punistiment. Retreachinant 
is no punishment It is reduction of the strenpht of 
workmen And the company submits that it to the 
cominant alone an deride as to how much strenent of 
workmen in to ho maintained or reducert in the union 
cannot question i Tf we are normitted in suhmiti we 
may say thit nyen an Industrial Tribunal will no le 
able to instion that right of the management as long 
as the mningamant acts in the trame work of the labour 
enactments . Any retrenchment, if it is to he rrelgreit 
malafde , it has to be as ner provisions of the enactment 
If nn amulover follows the law properly , the Industrial 
Tribunal even minnot blame the employer and order 
reinsixtement. In his case tha ntyments were offered 
to the muloveas. Wheu they refused to accept a notice 
it was nur un on the doors of the entrance for the 
Office for the informntion of the nmployees This will 
clearly host that the management did 177 ? ke atteinnt , 
to pay the dues liut the workmen refused . The monage 
ment also had issued in lividual notices 10 workman 
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The company ( raves leave to amendi , aller , rescind 
any portion of the above statement if need be. Turther 
it prays that it may be allowed to adduce further 
quiclence at the time of hearing Bombay this Int lay 
ul December 1971 , 

For ) . Chaswali & Co . 

Sd . / 

Partner, 
I Jagclioh Ram Diwan , Partner , J . Chaswan & Co 
herely declare that whalever is stated above is truc 
to my knowledge and belief. Bombay this ist day of 
Deccinber 1970 


work of the vessel is in progress , the loading and un 
Tonding work of cargos cannot take place because the 
vessel is defective for receipt of caryos. Unless , there 
tore, the repairing of the ship is completed the vessel 
is unable to load cargo and it is also not able to muve 
out of the Port . The workmen who work on the re 
pairing jobs to the ships are thus very much concern 
el in connection with the preparation of ships and 
Vessels for receipt or discharge oť cargos or leaving 
port . In the event of the strike by the workmen of 
the Company while the repairing world is in progress 
in the Docks, the vessels will be unable to cave the 
port and wul continue to occupy berths so long as re 
pairing work is not completed . It will thus, allect the 
working of the port. These wurkuis are , therefore . 
clock worsers within the meaning of the definition of 
the said term as given in the Dock Workers ( Regula 
lion of Employment) Act, 1948 . 


( Scl .) , R . Diwan , 
Ex. W 

ANNEXURE Y 
BEHORE SIRI N . K . VANI, PRESIDING OFFICER , 
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL 
CUM -LABOUR COURT, NO . 2 , AT BOMBAY 
ROURENT L ( CGIT , No. 2 / 2 or 1970 

AND 
RCFERENCE (CGIT) No. 2 / 10 or 1170 
Employer s in relation to M / s. Chaswan & Co., Borobay. 


Moreover, tho workmen have been issued Photo 
Identity cards by the Bombay Port Trust on the re 
conimendation of the Company with a view to facill 
tate lawful entry of the dock workers into the docks. 
Thus, the work undertaken by the Company is in re 
lation to the activities concerning the major port . 


( 2 ) In the month February , 1969 , the Union enrolled 
the workmen of the Company as its inembers. After 
ascertaining the existing conditions of service of the 
workmen , the Union subinitted a charter of demands 
to the Company on 19th March , 1969 . In the charter 
of demands the Union asked the company to increase 
the existing total wages of the workmen by 75 per 
cent. It demanded overtime payments , fixation of 
working hours, Provident Fund , Strearn Allowance , 
Leave , etc . 


AND 
Their Workinen , 
In the niatter of Demands in respect of religion of 

Waiges . Stream Allowance, etc ., and Retrenchment 

of wurknen . 
May it please the Hon bie Triounal, 

Transport and Duck Workers Uniun (horeuatter re 
I Tred to as Union ) representing the workmen, employ 
cit by M / s . Chaswan & Co . (hireinafter reforred to as 
Company) begs to submit its stalenient of claims in the 
above relerences as follows: 

( 1) The Company was a proprietary concern oť a 
101 standing with Shri J . R . Diwan as its sole propritur, 
In the year 1960 , it was however, convertert into a 
Partnership concern with Messrs . J . R . Dlwan , B . R . 
Diwan anu Smt. Kama acevi Diwan un partners . The 
e . iablishinent of the Company is situated within the 
port area and in fact the land on which the factory is 
sluated belowgs to Bombay Port Trust. The said Com 
pany is primarily engaged in the ship repairing Jobs 
in the docks, and consequentīy their workiner are 
working in the dry docky situatoul within the port 
limits . She workmen are also required to work in the 
mil- stream if any minor repairs to the ships are re 
quired to be done in the mid - stream . They also eru 
engaged on ships berthed at the wet durks for repairs . 
On occasions the workers are required 10 go from the 
dueks to the factory of the emp .oyer which is also 
situated on the Port Trust land , for the purposes of 
Iepairs to plates , and other parts of 1le hips which are 
requireil to be done at the workshop . The lactory , it 
should be noted , is not manufacturing any new article 
Oj part required for repulring the ship , but it is on 
gaged only in repairing the parts of the vessels which 
require repairs . All tho parts whether repaired at 
the workshop or inside the clocky are the parts of the 
ships taken from the ships to the lactory or in the clock , 
only for the purposes of repairs . The workmen con 
cerned in this dispute are engaged only for such re 
pair jons, and are nut required to work in the work 
shop for the purposes of manufacturing any new article 
ur part. Thus, the intrinsic and the nial work of the 
Company is the work of ship repairs which must be 
carried on in the port and in the cuse of the Company 
in Bumbay it is carried on in major port. The work 
men who are working on the repair jobs in connection 
with the ship have to necessarily observe the rules of 
the Port and Dock authorities . When the repuiring 


( 3 ) After the Company received the above ( harter 
of denjands from the Union it started harrassing tho 
workmen . It unilaterily stopped from work Shri 
Rajaram Surajbali who was a permanent ( sipcnter of 
the Company . Later on in the month of April, 1969 
at terminated the services of many of its employees 
on the ground that therç was slackness in work . All 
this was done illegally by the management, Olly with 
a view to terrorize the workmen , so that, they would 
resign from the Union and in that event the Company 
would not have to give any increases to the workmen , 

( 1) The exploitation of the workmen was cruel as 
they did not succumb to the unfair labour practices of 
the employers. They remained urdaunted and continu 
ed their fight with the employer for betterment of their 
conditions of services . The dispute was taken up in 
conciliation , but the same could not be settled at that 
leve). The concljation officer made his failure ieporis 
to Government, on consideration of which the Govern 
inent referred the first dispute by its order dated 13th 
February , 1970 , and second dispute by its order dated 
17th April, 1970 for adjudication . The second dispute 
was initially referred to the Industrial Tibunal consist 
ing of Shri A . T . Zambre , but later on the same has 
been transferred by Government to this lIon ble 
Tribunal. 

(5 ) The demands referred to the Hon lıle Tribunal in 
both the references can be divided into 3 parts. Firsti 
part consists of the demands relating to conditions of 
service such as wages , stream Allowance and holidays 
cle . The second purt of the dispute consists of the 
demand in respect of termination of services of Shri 
Rajaram Surajbali, permanent carpenter and the third 
part of the dispute consists of retrenchment of 30 , 10 
total 40 workinen , 


PART — I 


(6 ) Wage Increase . The first demand is in respect 
of revision of wages. It has been demanded by the 
Union that the existing wages of the workmen should 
be immediately increased by 75 per cent with effect 
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from 1st April, 1988 . It was also demanded that pend 
ing final settlement of the issue of increase in wages 
in interim relief of at least 50 per cent of the existing 
wages , should be granted to each workmen by the 
Cornpany with effect froin 1st January , 1969 . The 
Union proposes to justify the list portion of the de 
inand for final relieſ of 75 per cent increase in the exist 
ing wages paid to the workmen . The existing wage 
rates have not been fixed either under any Award or 
under any biparties settlement between the Union and 
the employer . The wages have been arbitrarily fixed 
by the Company . The existing wages are so low that 
they do not even reach the bare minimum wage level. 
It is , therefore , imparative that wages be increased im 
mediately without any reference to the financial posi 
tion of the Company . 


( 7 ) Wages at present paid to the workmen of this 
Company are also much lower than the wages paid to 
their employees by the employers of comparable con 
cerns in ship repairing industry , The Union ciaves 
Jeave to submit charts giving information relating to 
existing wages paid to the WOTKinen of the Conspany , 
wages paid to the workmen in comparable concerns 
in the industry , and the total wlect of the demand 
made by the Union for increase in wages , at the time 
of hearing of this dispute . On cxamination of thc 
above statements , the Tribunal wil no doubt be con 
vinced that the demand of the Union is very reasonable 
and hence should be granted by the Honourable 
Tribunal. 

( 8 ) Stream Allowance . - - It is denianded by the Union 
that each workman should be paid stream allowance 
at the rate of Rs. 3 / - per shitt, when employed in 
stream . At present no stream allowance is paid to the 
workmen even though they are employed to do the 
work of the Company in stream , wurkmen of similar 
concerns in this industry whenever employed for work 
in stream are given stream allowance. The Union 
craves leave to put in a statement showing that the 
stream allowance is being paid to the workmen of 
other comparable concerns in this industry at the time 
of hearing of this dispute in court . The Tribunal will 
then be pleased to appreciate that the demand of the 
Union for stream allowance is just and fair. 

The Tribunal will be pleased to know that working 
in stream is very hazardous job and also risky . The 
enviornments under which the workmen have to work 
are not congenial, Il is , therefore , necessary that the 
allowance as demanded by the Union should be granted , 

( 9 ) Holidays. It is demanded that at least 13 paid 
dock holidays as are declared by the Bombay Port Trust 
each year should be granted , The Union submits that 
all dock workers working in the Bombay docks under 
various employers such as Stevedors Port Trust and 
other private employers get 13 nolidays in a year , Since 
the workmen of this Company are also dock workers, 
It is l air and reasonable that they should also be given 
13 dock holidays . as deciared by the Bombay Port Trust 
every year , Comparable concerns in this industry also 
glyen paid holidays to their workinen . The Union 
Craves leave to put in statements showing the holidays, 
granted by various employers in the industry, at the 
time of hearing . 


(11) At present the Company has no leave provis 
ions. It is necessary that there must be a rule for 
grant of leave. It is also necessary that weave on 
account of sickness, for casual and, emergent reasons, 
and lor rest and recuparation of health should be pro 
viucd as demanded by the Union . The employers in 
cumparabje concerns in this industry as well as other 
Linployers who carry on their work in the dock give 
Jesve to their workmen as vernanded by the Union , 
The cirurts Snowing leave benefits granted by various 
employers to their workmen will be produced at the 
time oľ hearing. On examination of those charts the 
Tribunal would be convinced that the Union s demand 
is fair and reasonable . 

( 13 ) Photy Identity Cards und Attendence Cards.- - 
The next demand is in respect of Photo identity cards, 
and altendence cards. It is demanded that those wor 
kers who have not been issued with photo - identity 
Cuius should be immediately issued with tnc same. 
Every worker snould be given attendance card and his 
attendance should be marked un cuch card every day 
Wucnever he reports for work , It is alsu ceniunded 
that tne attendence of the workinen should be niarkea 
in their individual diaries inaintained by the workmen , 

( 13 ) In respect of the Photo - identity cards, some 
workmen have been given such cards while others 
have not been given . It is necessary that all work 
men who are employed in the docks in connection with 
the repairing of ships should be given the Photo - identity 
cards and dock entry permits , so that there workmeti 
should not have any diniculty while entering the docks . 
Suen Photo - identity cards are given to the workmeu 
by all employers who have to carry on their work in 
the docks. 

( 14 ) With rcgard to attendence cards, the Company 
hus with etlect irom 1st May, 1969 issued the attend 
ence cards to the workmen , but their attendence was 
nut marked by the Company on their individual 
diaries , it is necessary that the attendencc record 
snould be available to the a worknien and therefore 
incir diaries should be properly and regulaily markuu 
by the employers, signifying their attendence . Other 
concerns in this industry have adopted the practice of 
signing individual diaries maintained by the workmen . 

( 15 ) Wage Board Recommendations. - By this de 
mand the Union has asked for extension of the final 
recommendations of the Central Wage Board for Port 
and Dock Workers, to the workmen of this Company . 
It is submitted that the workmen angaged by the Com 
pany are dock workers within the meaning of the 
said expression appearing in the Dock Workers ( Re 
gulations of Employment) Act 1948 . These workers 
are mainly employed in the docks and therefore , they 
are covered by the recommendations of the wage board 
for Port and Dock Workers, 14 is , therefore , sub 
mitted that all recommendations made by the Wage 
Board should , therefore , be made applicable to this 
Company and the employees working under it . 

( 16 ) For the aforesaid reasons the above demands 
made by the Union should be granted by the Honour 
able Tribunal. 


( 10 ) Leave . The next denland is in respect of leave . 
The Union has demanded that the following leave benc 
Ats should be granted to the workmen , 
(a ) Privilege Leare. Each workmun should be 

granted Privilege with pay at the rate of 1 / 
11th day of work or attendance with right to 

accumulate up to 120 days . 
( b ) Sicic Leave . Each workinan should be granted 

15 days sick leave with pay with a right to 

accumulate up to 90 days. 
( c ) Casual Leave - Each workman should be grant 

ed 15 days Casual Leave with pay for each 
year . 


PART - II 
( 17 ) This part covers the demand of the Union in 
respect wrongful termination of services of Shri Raja 
ram Surajbalı, permanent carpenter. Shri Rajaram 
Şurajbali was a permanent carpenter of the company 
and he was orally informed by Messers Jagdish and 
Baldey the partners of the Company that he should 
not report for work from 20th March , 1969 onwards . 

(18 ) The Company did not issue any letter discharg 
ing him from service. The Company took away the 
personal diary of the said Shri Rajaram Surajbali and 
destroyed the same. Mr. Baldev also manhandled 
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and ill - treated the said workmen Shri Rajaram Suraj 
ball . It was Snri Rajaram Surajbail who took teau 
ing part in organising the workers of this company 
into this Union . The management did not like the 
parc played by Shri Rajaram Surajball and on many 
occasions inreatened nim with termination of service. 
Various compiaints have been recorded with various 
police statiuns such as Yellow Gate Police Station , 
pewree rulice Station , Byculla Police Station and 
Kala chowal Police Station . The employers went 10 
the extent of engaging hirelings to assault the mem 
bers of the Union including Snil Rajaram Surajball. 
I he action of the Company is both illegal and amounis 
to victimisation of the workman of his lrade Union 
activities. The Company did not give him any notice 
or wages in lieu of notice . No enquiry was conducted 
against him . The termination of service is thus clear 
jy illegal and cannot sustain . 

( 19 ) When workmen was stopped on 20tn area , 
1904 immediately on the next day, inac is 21st Malun , 
1969, tne Union wrote to the Company a leiler Ding 
ing to the notice of the Company that the services 
nave been terminated wrongiully and such termination 
amounted to victimisation . The Company did not 
Ieply . une demand was therefore , framed and was 
suomitteu to tne management of the Company . Con 
ciliation officer held negotiations, but could not bring 
the parties to a settlement. The matter was, there 
fore referred to this Hon ble Tribunal for adjudication , 

( 20 ) It is submitted that the termination of Shri 
Rajaram Surajbali was clearly illegal and improper 
and the said workman is entitled to the relief of rein 
statement with full back wages and continuity of 
service . 


stopped them from work , informing them orally that 
their services were no longer required . The Union 
submits that the only reason why these workmen have 
been retrenched is because , they formed a Trade 
Union and did not agree to the suggestion of the 
management that they should resign from the Union . 
Thus it is a clear act of anti - labour practice and must 
be condemned by this Honourable Tribunal. 

( 26 ) Moreover, the management has not followed 
the principle of last come first go while retrenching 
the workers. On that ground also the retrenchment 
is bad in law . 

( 27 ) It is therefore , submitted that the workmen 
who are retrenched from the services of the Company 
should be immediately reinstated and paid jalaries 
for the intervening period . If the Company desires to 
curtail work for sound and genuine reasons to the 
satisfaction of this Hon ble Court, such number of 
employees should be retrenched only in accordance 
with the rules, prescribed in this behalf under the 
Industrial Disputes Act and on payment of retrench 
ment compensation due to them in respect of their 
past services . 

( 28 ) It is therefore prayed that the Hon ble Tribu 
nal may be pleased to grant the demand of the work 
men covering the three parts mentioned above and 
grant full reliefs to them as per the demand . 

( 29 ) The Union craves leave to amend , add to or 
make alterations in the above statement of claims it 
and when necessary . 
Bombay dated this 10th day of November , 1970 . 
For Transport and Dock Workers Union , 

Sd . 

Assistant Secretary. 
I, R . A . Pandit, Assistant Secretary , Transport and 
Dock Workers Union do hereby solemnly declare that 
what is stated in the above statement of claims is true 
to my own knowledge and information and I believe 
the same to be true . This verification is signed at 
Bombay on this 10th day of November, 1970 . 

Sd / 

[No. 73 / 5 / 70 -P & D .] 
K . D . HAJELA , Under Secy . 


PART - III 
(21) In this part the demand relating to retrench 
ment of workmen is included in the first order or 
Reference , 30 workmen are covered and in the second 
vider of Reference , 10 workmen are covered, thus in 
both rererences together the demand challenging re 
trenchment is in respect of 40 workmen . 


( 22 ) Some of these workmen have been served with 
notices dated 14th April, 1969 by which they were in 
formed that since there was slackness in work it decid 
ed to terminate the services of the workmen with 
immediate effect. The workmen neither were given 
one month notice nor were they given wages in lieu of 
notice . They were also not given any retrenchment 
compensation that was payable to them under the In 
dustrial Disputes Act in respect of their past sei vices . 
Retrenchment of these workmen is thererore , clearly 
wrongful and is liable to be set aside. 

( 23 ) Further the reason for retrenchment that is 
given by the employers is slackness in work . It is 
not understood why the ship repairing work went 
slack that time. The work of ship repairing still re 
mains as usual and this emplyer could have got suffi 
cient work thereby continuing the employment of ihe 
workmen . 


(Department of Labour and Employment) 

New Delhi, the 27th December 1971 
S . O . 298 . - In pursuance of section 17 of the 
Industrial Disputes Act, 1947, ( 14 of 1947), the Central 
Government hereby publishes the following award of 
the Central Government Industrial Tribunal, Bombay , 
in the industrial dispute between the employers in 
relation to the management of Bombay Port Trust, 
Bombay and their workmen , which was received by 
the Central Government on the 13th December , 1971. 


( 24 ) The real reason behind the retrenchment is , 
however different. The employer had engaged these 
workmen on one ship for repairs , when work was 
gone to end by 10th April, 1969, the Company had 
called many workmen and personally told them that 
if all the workmen did not resign from the Union they 
would have to go out because in that event the Com 
pany would not take up any new contract for ship 
repairs . This threat of the management was a clear 
act of victimisation and the action of retrenchment 
taken by the management cannot therefore sustain . 


BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL 

TRIBUNAL , BOMBAY . 

REFERENCE No. CGIT - 3 OF 1971 
PARTIES : 

Employers in relation to the Bombay Port Trust, 
Bombay . 


AND 


( 25 ) In respect of the other set of employees , the 
Company did not give any notice and just orally 


Their workmen . 
PRESENT : 

Shri A . T . Zambre, Presiding Officer . 
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APPEARANCES : 
For the employers. -- Shri R . K . Shetty , Deputy 

Legal Adviser, Bombay Port Trust, with Shri 

B . M . Mehta , Supdt. Engineer ( M ) B . P . T . 
For the workinen . - Shri Vinod Joshi and Shri 

K . K . A . Nayar , Secretaries , Bombay Steve 
dores and Dock Labourers Union . 
Shri S . K . Shetye, General Secretary , Bombay 

Port Trust Employees Union . 
STATE : Maharashtra INDUSTRY : Major Ports and 

Docks. 


Bombay , the 3rd November 1971 

AWARD 
The Government of India , Ministry of Labour 
and Rehabilitation , Department of Labour and 
Empioyment by their Oruer No. L - 31011 / 3 / 71 ( 1 ) - P & D 
dated 8th July 1971 have referred to this Tribunal for 
adjudication an industrial dispute existing between the 
employers in relation to the management of the Bombay 
Port Trust and their workmen in respect of the matters 
specified in the schedule hereto annexed : 


SCHEDULE 
" Whether the demand of Bombay Stevedores and 

Dock Labourers Union for introduction of 
rotation in respect of Chargemen of Bombay 
Port Trust is justified ? If so , from what date 

it should be introduced ? ” 
2 . The circumstances leading to this reference may 
be stated in brief as follows : - - - 

In the Chief Mechanical Engineer s Department of the 
Bombay Port Trust there are about 9 sections in which 
employees of the catogeries as chargemen are working . 
In the Hydraulic Department of Alexandra Docks there 
are 10 chargemen out of whom four are permanenisy 
working in ine day shift which is from 8 A . M . TO 5 P . M . 
While ine remaining six are rotated in the second and 
ihird shifts . Similarly in the Hydrauiic Department of 
the P & V Docks there are 10 chargemen out of whom 
5 chargemen are permanently working in the day shift 
while the remaining are rotated in the second or third 
shifts . By such arrangement of retaining some of 
these chargemen permanently there was discontent 
among the workers and hence the Bombay Stevedores 
and Dock Labourers Union had raised a dispute for 
the introduction of rotation of the chargemen in ail 
the three shifts . Some of the chargemen are members 
of the B . P . T . Employees Union and that union had 
raised objections as the seniority of the chargemen in 
each section of the Bombay Port Trust was reckoned 
separately for the purpose of promotion . There were 
talks of negotiations between the two unions and the 
management and the Bombay Stevedores and Dock 
Labourers Union had served a strike notice and also 
raised a dispute which was taken up in conciliation 
and after the failure report was referred to this Tri 
bunal for adjudication . 

3 . At the time of passing the reference order Govern 
ment had aiso issued another order under section 10 ( 3 ) 
of the Industrial Disputes Act prohibiting the conti 
nuance of the strike in existence in connection with the 
said . dispute . Government had issued notice of the 
reference order to both the unions and the management 
and hence after receipt of the reference order by this 
Tribunal notices have been issued to the three parties. 


that all the chargemen in the two sections should be 
rotated in the three shifts froin 1st May 1971. But 
thereafter it is alleged that the other union resiled 
and this union had to give a strike notice. It is con 
tended that it is a well established and recognised prin 
ciple that whenever there is shift working the workmen 
should be rotated in all the shifts at regular intervals 
to reduce hardship and undue strain on workmen while 
working in the secrnd and third shifts . In this case all 
the three parties had agreed to introduce three shifts 
working among all the chargemen in the Alexandra and 
P & V Docks by rotation and the demand of the union 
for the introduction of rotation of all the chargemen of 
the three shifts was justified . They have further con 
tended that it ought to have been introduced from 1st 
May 1971 and the employees should be given the benefil 
of the award from that date , 

5 . The Bombay Port Trust Employees Union did not 
file any statement of claim but made an application for 
adjournment contending that the order of reference want 
not properly drafted . The matter pertained to all the 
chargemen in all the sections of the Chief Mechanical 
Engneer s Department. There were about 9 sections 
and 70 chargemen . The reference order was not spe 
cifically regarding the two sections. It would give 
rise to complications and an amendment was necessary. 
The union also made an application to the Governinent 
for amending the order of reference , 

6 . The Bombay Port have by their written statement 
contended that the demand of the Bombay Stevedores 
and Dock Labourers Union was confined only to the 
20 chargemen working in the two Hydraulic Establish 
ments at the Alexandra and P & V Docks and the 
employers had no objection to the denrand of the union 
for the rotation being granted . They have further 
opposed the demand for implementation of the rotation 
system with retrospective effect. 

7 . As per the application of the Bombay Port Trust 
Empioyees Union the hearing of the reference was 
adjourned with the specific direction that the union 
would get the reference order amended before the rext 
date . But they could not get it amended and hence 
it was again adjourned . On the date of the last hearing 
the B . P . T . Employees Union was absent and the matter 
was heard ex parte . Immediately the next day Shri 
S . K . Shetye, the General Secretary of the B . P . T . 
Employees Union approached the Tribunal and submit 
ted that the Union was supporting the demand of the 
rotation of chargemen in all the three shifts provided 
the union would be free to demand the creation of a 
post of senior chargemen to provide adequate avenues 
for their promotion in the department. 

8 . The Bombay Stevedores and Dock Labourers 
Union had made a demand about the introduction of 
rotation in respect of the chargemen in the two sec 
tions-Alexandra and P & V Docks. The reference or 
der also speaks about the demand of the Bombay 
Stevedores and Dock Labourers Union for introduction 
of rotation in respect of the chargemen . The union 
has in the statement of claim also made a claim about 
the chargemen working in the two sections only and I 
do not think it necessary to adjourn the hearing as 
chargemen from other sections had not appeared and 
were not concerned . 

9 . It cannot be disputed that whenever there is shift 
working the workmen should be rotated at regular in 
tervals for reducing the hardship and undue strain on 
some workmen and as the management has no objection 
for the introduction it shall have to be held that the 
demand of the Bombay Stevedores and Dock Labourers 
Union for the introduction of rotation in respect of the 
chargemen working in the Hydraulic Department of the 
Alexandra Docks and P & V Docks is justified . 

10 . At the time of hearing, the Bombay Stevedores 
and Dock Labourers Union have given up their conten 
tions for the implementation of the award from 1st May 


4 . The Bombay Stevedores and Dock Labourers Union 
have by their statement of claim cortended that the 
union had been agitating for the introduction of the 
rotation system among all the chargemen in all the three 
shifts since January 1968. There prere several discuss 
ions and in the meeting held on 31st March 1971 the 
Bombay Port Trust Employees Union had also agreed 
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1971 . From the nature of the demand also it is c . ear that 
there can be no question of retrospective effect . As 
the demand of the Bombay Stevedores and Dock 
Labourers Union for rotation in respect of all the 
chargemen workin “ in the Hydraulic Department of the 
Alexandra and P & V Docks is justified the management 
will introduce the system of rotation among the charge 
men of these two sections in all the three shifts from 
the date this award becomes enforceable . 
No order as to costs . 

( Sd .) A . T . ZAMBRE , 

Presiding Officer , 
Central Govt. Industrial Tribunal, Bombay . 

[No. L -31011 / 2 / 71- P & D .] 


S . O . 299 . - In pursuance of section 17 of the Indus 
trial Disputes Act, 1947 ( 14 of 1947 ), the Central Gov 
ernment hereby publishes the following award of the 
Central Government Industrial Tribunal, Bombay, in 
the industrial dispute between the employers in relation , 
to the management of Messrs Bombay Harbour Trans 
port Company , Bombay and their workmen , which was 
received by the Central Government on the 13th Decem 
ber , 1971. 
BEFORE THE CENTRAL GOVERNMENT LABOUR 

COURT, BOMBAY . 

RFFERENCE No. CGIT -5 or 1971 
PARTIES : 

M / s Bombay Harbour Transport Company , 
Jeevan Jyoti, Cawasji Patel Street , 
Bombay - 1. 


versus 
Their workmen . 
PRESENT : 

Shri A . T. Zambre, Presiding Oficer. 
APPEARANCES : 
For the employers.- -Shri K . M . Jamadar , Industrial 

Relations Consultant. 
For the workmen . - Shri D . Y . Kelkar , General 

Secretary , Motor Launch Employees Asso 

( iation . 
STATE : Maharashtra. INDUSTRY : Major Ports and 

Docks 


Labour Commissioner and the company had raised dis 
pute about the bonus to be paid to the employees for 
the year 1969-70. The Association has by its statement 
of claim contended that the dispute about bonus for 
the y - ar 1969- 70 is pending since long. Ever since 
Aprii 1970 the management was being urged by the 
emp oyees " for the bonus but the management dodged 
the issue on one pretext or other and when they filed 
the dispute with the Regional Labour Commissioner 
( Central) the company evaded the proceedings under an 
Excise that the accounts were not ready and were not 
audited etc . Again the workers represented their 
grievances to the Regional Labour Commissioner ( C ) on 
5th May . 1971 and thereafter the dispute was referred 
to this Tribunal. 

3 By the statement of claim the union has contended 
that the Bombay Harbour Transport Com any is a 
partnership company with three partners piz ., A . S . 
Saikh B . S . Toscano and K . V . Govind . These partners 
rwn cther subsidiary concerns such as United Launch 
Service Bharat Launch Service , Vesto Launch Service 
nic and though the upion demanded to the employers . 
their accounts, the company failed to give the accounts 
and when they finally showed the audited statement 
rf accounts it bore the name of a different company ; 
that the present dispute was with the Bombay Harbour 
Transport Co. the audited statement of accounts bore the 
name of the Harbour Motor Launch Service and it was 
alleged that roughly about 55 per cent of the total 
expenses of the company consisted of hire charges paid 
to the subsidiary concerns while salaries and wages and 
oil charges which were debited to the Bombav Harbour 
Transport Co., came to 33 per cent of the total expendi 
ture which clearly indicated that the hire charges paid 
to the subsidiary concerns formed the cream of the 
profit and the formation of these companies was in 
tended only to manipulate the accounts and deprive the 
workmen of their due share of profit. 

4 . The union by the statement had further contended 
that the profit and loss account shown was not truthful. 
It did not include all the charges collected by the com 
pany and requested the Tribunal to direct the manage 
ment to submit the accounts of these subsidiary 
rompanies and the log books etc ., and permit them to 
filo their statement of claim after the company submit 
ted its documents for scrutiny. 

5 . The reference was thereafter kept pending for the 
rompany to give inspection of the account books to the 
union but ultimately on the 25th instant the parties 
produced terms of settlement and requested the Tri 
hunal to pass an award in terms of the same. By the 
first term of settlement it is provided : 
“ Management agree to make payment of bonus to 

their employees 10 per cent of their total 
annual earnings for the year 1969 - 70 on or 

before , 20th January , 1972 ." 
The union has produced a copy of the statement of 
account signed by the Chartered Accountants R . 
Viraswami & Co . It is clear from the statement that 
it bears the name of Harbour Motor Launch Service 
and not, the name of the employers in the present case 
miz , Messrs Bombav Harbour Transport Company . In 
the first statement balance sheet there are no proper 
heads but it will appear from the sixth and seventh 
Columns that the concern has paid Rs 30377 as income. 
tox and the profit and lncs account statement shows a 
Toss nf Rs 48 740 . 97 and there apnears to be much 
suhstance in the contentions raised by the union in their 
annliration about the accounts. 

6 However , as the partios have settled the dispute it 
is not necessary for this Tribunal to go into the question 
nhout the correctness or otherwise of the accounts . 
The management has agreed to pay bonus to the em 
plovees at 10 per cent of their total annual earnings and 
as the union that had nreviously marle the allegations 
has accepted the same it shall have to he held that the 
terms of settlement are reasonable and hence I pass an 


Bombay, dated 26th November 1971 

AWARD 
The Government of India , Ministry of Labour and 
Rehabilitation , Department of Lahour and Employment 
by their Order No. L . 31013 / 2 / 71- P & D dated 20th 
August 1971 have referred to this Tribunal for adjudica 
tion an industrial dispute existing between the employers 
in relation to the management of Bombay Harbour 
Transport Company, Bombay and their workmen in 
respect of the matters specified in the following 
schedule 


SCHEDULE 
“ Whether the demand of the workmen rf the 

management of Messrs . Bombay Harbour 
Transport Company , Bombay - 1 , for 20 per cent 
bonus for the year 1969 - 70 is justified ? If not , 
what should be the quantum of bonus for the 
year ? " 


2 . The workmen of the Bombay Harbour Transport 
Company are the members of the Motor Launch Em 
ployees Association , Bombay, and the Association by 
their letter dated 5th February , 1971 to the Regional 
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Witnesses 
1 . (sd.) G . B . BIRHADE, 

Assistant Labour Commissioner , 

(Central) ; Bombay . 
2. (Sd.) G . RAMACHANDRAM , 
Signature of the Parties 
1 . (Sd .) A . S . SHAIKH , 
2 . (Sd.) B . S . TOSCANO , 
3 . ( Sd .) D . Y . KELKAR . 
Bombay , the 22nd November , 1971. 

[No. L -31013 / 2 / 71- P & D .] 
O . P. TALWAR , Dy. Secy . 


Department of Labour and Employment 

New Delhi, the 27th December 1971 
S . O . 300 .- In pursuance of section 17 of the Industrial 
Disputes Act, 1947 ( 14 of 1947), the Central Government 
hereby publishes the following award of the Central Gov 
einment Industrial Tribunal, Jabalpur, in the industrial 
dispute between the employers in relation to the manage 
ment of Kotma Colliery of Associated Cement Company 
Limited , Post Office Kotma District Shahdol and their 
workmen , which was received by the Central Govern 
ment on the 22nd December, 1971 . 


award in terms of the memorandum of settlement 
exhibit 1 which shall forin part of this award . 
No order as to costs . 

(Sd.) A . T. ZAMBRE , 

Presiding Officer , 
Central Govt. Industrial Tribunal, Bombay . 

EXHIBITI 
BEFORE THE PRESIDING OFFICER OF THE 
INDUSTRIAL TRIBUNAL , SHRI Z . A . ZAMBRE, 

BOMBAY 
REFERENCE : CGIT / 5 OF 1971 

BETWEEN 
Bombay Harbour Transport Co ., Bombay . 

AND 
The Workmen Employed by them Represented by 

Motor Launch Employees Association , Bombay. 
In the matter of payment of bonus to the employees 

for the year 1969 - 70 . 
May please your Honour , 

The aforesaid dispute has been settled amicably by 
and between the parties and it is prayed that an Award 
be given in terms of the annexed settlement. 

The parties pray for such orders as your Hon ble 
Court may deem fit and proper . 

( Sd .) ILLEGIBLE , 
Bombay Harbour Transport Co., Bombay . 

(Sd .) ILLEGIBLE , 
Motor Launch Employees Association , Bombay . 
Dated : 22nd November, 1971. 

Memorandum of Settlement 
PARTIES TO THE DISPUTE 
Representing the Employer. 

1. Shri A . S . Shaikh , Partner . 
2 . Shri B . S . Toscano, Partner , Bombay Harbour 

Transport Co. Bombay . 
Representing the employees. 
3 . Shri D . Y . Kelkar, Genl. Secretary, Motor Launch 
Employees Association , Bombay . 

Short Recital 
The parties mentioned above whereas agreed to dis 
cuss the matter regarding payment of bonus for the 
year 1969 - 70 pending before Presiding Officer , Central 
Government Industrial Tribunal, Bombay , Shri A . T . 
Zambre . After prolonged mutual discussions, both the 
parties reached to an amimable settlement on the 
following terms: 

Terms of Settlement 
1 . Management agree to make payment of bonus to 

their employees @ 10 per cent of their total 
annual earnings for the year 1969- 70 on or be 

fore 20th January , 1972 . 
2 . Both the parties agree to request the Presiding 

Officer, Central Government Industrial Tribu 
nal, Bombay to grant an Award on the basis 
of this mutual settlement arrived at between 

the parties. 
3 . Both the parties agree to forward a copy of this 

mutual settlement to the Presiding Officer , 
CGIT , Bombay , for passing an Award in due 
course . 


CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL . 

CUM -LABOUR COURT , JABALPUR 

Dated October 30 , 1971 . 
PRESENT : 
Shri M . Chandra .-- Presiding Officer . 

CASE NO. CGIT / LC (R ) (11) OF 1971 
PARTIES : 
Employers in relation to the management of Kotma 

Colliery of Associated Cement Company Limited , 
Post Office Kotma , District Shahdol (Madhya Pra 

desh ) and their workmen . 
APPEARANCES : 
For employers.-- S / Shri I. M . Nanawati , Advocate and 

M . S . Kapoor . 
For workmen . - S / Shri Gulab Gupta , Advocate and G 

R . Swamy. 
Industry : Cement. 

District : Shahdol ( M . P .) 

AWARD 
By an order No. 1 / 54 / 70 -LRII, dated 21st April, 1971 
the Central Government referred under Section 10 of the 
Industrial Disputes Act , 1947 the following industrial 
dispute to this Tribunal, for adjudication : 

DISPUTE 
“ Whether the management of Kotma Colliery of 

Associated Cement Company Limited , Post Office 
Kotma, District Shahdol is justified in not plac 
ing the Timber Mazdoors in New Category III 
as per recommendations of the Central Wage 
Board for Coal Mining Industry ? If not , to 
what relief are the workmen entitled and from 
what date ? " 


Briefly stated the case of the Kotma Colliery Mazdoor 
Sangh was this . 


The Timber Mazdoors were placed in Categories II 
and III of the Mazumdar Award as modified by the 
L . A . T . Award . Thereafter the recommendations of the 
Coal Wage Board superseded and replaced the coal 
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On going through the settlement and the contentions 
of the parties on the record , I And that this settlement 
is just and fair and in the interest of both the parties. 
It is , therefore , accepted . An award is made accord 
ingly in terms of the settlement which shall form part of 
the Award . In the circumstances of this case , parties 
Wij bear their own costs. Let the award be sent to the 
Central Government. 


( Sd .) M . CHANDRA , 
Presiding Omcor. 

30 -10 -1971 . 


wage structure . These recommendations were accept 
ed by the Company by an agreement between the Com 
pany and the Union on 21st November , 1967. The agree 
ment introduces the new pay scales with retrospective 
effect from 15th August , 1967. Timber Mazdoors were 
paced in Category II and III of the Coa Wage Boar .. 
recommendations. In accordance with the note on 
categorisation mazdoors already in Calegory II wert w 
be placed in the new Category II and thogo in the old 
Category III were to be placed in the new Category III 
thus all Timber Mazdoors who were in Category (old ) 
III were entitled to be placed in the pew Catepury III 
The Kotma Coliery has 84 Timber Mazdoor all of whom 
are in Category III of the Mazumdar Award as modified 
by the LAT. Award . They were ali entitled to be 
placed in the new Category LII, but the company did 
not properly At them in Category III and all of liem 
were given new Category II resulting in financial loss 
to these Timber Alazdoor s . 

The Kotma Collitry Kinya . Sangh supports the Kotnia 
Colliery Mazdoui Salih s cas in ful.. 

The inanagement contends that there has been 110 
espousal of the worlmen s Caim by u substantial num . 
per of workmen and that consequently the referelice ut 
the dispute for adjudication to thus Tribunal is bad 2010 
void in law and the Tribunal has nu juribuiçliuni lu 
adjudicate upon the saine . The manalment further 
contenued that the lecuimmendations of the wual Wage 
Board have been implementea by the Company by eu 
tering into a selllement dalec zóth Noveniber , 1961, that 
he said settlement has not been terminated and conti 
Dues to be in force and binding on the parties and that 
for this reason also reference is bad and void in aw 
and that this Tribunal has no jurisdiction to adjudicate 
upon it . On merits , the management contends that the 
Company has properly placed Tiinger Mazdoors in 
Category II as recommended by the Coal Wave Board 
and is fully justified in not placing them in Category 
111 as it does not require the Timber azdoors to assist 
the Timber Mistries in setting timber props of 10 tu. 
and above . 
The following issues arise for determination : 

Issues 
1. Whether the management of Kotma Colliery of 

Associated Cement Company Limited , Post Ofllce 
Kotma, District Shahdol 16 justified in not plac 
ing the Timber Mazdoors in New wategory III 
as per recommendations of the Central Wage 
Board for Coal Mining Industry ? If not, to 
what relief are the workmen entitled and from 

what date ? 
2 . Is the reference bad in law and void and beyond 

the jurisdiction of this Tribunal as alleged in 
para 3 of the written statement of the manage 

ment ? 
3 . Is the reference bad and vold in law and beyond 

the jurisdiction of this Tribuna , as alleged in 
para 4 the written statement of the manage 
ment? 


ANNEXURE 
BEFORE THE CENTRAL GOVERNMENT INDUS 
TRIAL TRIBUNAL - CUM -LABOUR COURT, JABAL 

PUR 
In the ma ter of Reference No . CGIT / LC (R ) (11)/ 71, 

BETWEEN : 
The Associated Cement Co ., Ltd ., 
Kotma Colliery , 
P .O . Kotma Colliery , 
District Shahdol ( M . P .) 

Versuus 
Its Workmen as represented by Kotma Colliery 

Mazdoor Şangh , and Kotma Coliiery Kamgar 
Sangh , P . O . Kotma Colliery , Distt. Shahdol 
( M . P . ) 

May it please the Hon ble Trivunu) 
The parties hereto have , in a spirit of mutual 
co - operation , arrived at the following Settlement and 
pray for an Award in terms thereof. 


Terms of Settlement 


1. The Timber Mazdoors at the Kotma Colliery of 
the Associated Cement Companies Limited , who were 
in Cat III of Mazumdar Award and modified by the 
LAT. will be placed in new Cat. III of the Wage 
Board Rocoinmendations on 15th August 1967, the date 
of imp ementation of the Wage Board Resoinmenda 
tons with adjustment to new pay scale as provided 
in Section F of Chapter VIII of the Recommendations 
of the Central Wage Board for Coal Mining Industry . 


2 . The Timber Mazdoors 50 placed in the new 
Category III us provided in para 1 above will not 
70 entitleri to any arregrs on account of their fixation 
in the new Category III for the period prior to 
19t April 1971, 


Findings 
The parties have now arrived at a settlement and pray 
for an award in terms thereof. By this settlement tha 
timber mazdoors who were in Category III of the 
Mazumdar Award as modified by the L . A . T . Award 
are to be placed in the new Category III of the Coal 
Wage Board on 13th August, 1967 with adjustments to 
new pay scale as provided in Section F of Chapter VIII 
of the recommendations of the Central Wage Board for 
Coal Mining Industry . Timber Mazdoors so placed in 
the new Category III will not be entitled to any arrcars 
on account of their fixation in the new Category III 
for the period prier to 1st April, 1971 The arrears pay 
able to Timber Mazdoors refixed in the new Category 
III us aforesaid are to be puid to theni with effect from 
1st April , 1971 within one month of the date of public 
cation of this awaid . 


3 . The arrears payable to those Timber Mazdoors 
retlxed in new Cat. III As aforesaid wil be paid to 
them with effect from 1st April 1971 within one month 
from the date of publication of this Award . 
Drted at Jabalpur this 30th day of October 1971. 
For Kotma Coliery For The Associated Cement 
Mazdoor Sangh 

Cos . Ltd ., Kotma Colliery . 
(Sd ) GULAB GUPTA 

( Sd .) I. M . NANAVATI, 

Advocate 
For Kotma Colliery 

Kamgar Sangh , 
( Sa .) G . R . SWAMY. 


Filed and verified by Shri 1. M . Nanavati, Advocate 
for the Management and by Sri Gulab Gupta , 
Advocate for the Kctma Coillery Mazdoor Sangh , 
wed by S . , í 6 . R Svæmy, Vice President, Kotma 
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[ PART II - SEC , 3 (ii ) ] 


वित्त मंत्रालय 


( राजस्व प्रौर बमा विभाग ) 


सीमा शुल्क 


नई दिल्ली, 8 जनवरी , 1971 


Colllery Kamgar Sangh , who is identified by Sri Gulab 
Gupta, Advocate . 
( Sd .) I. M. INANAVATI . 

( Sd .) M . CHANDRA , 
( Sd.) G . R. SWAMY , 

30 - 10 -1971 
( Sd .) GULAB GUPTA. 

Part of Award 

( Sd. ) M . CHANDRA, 
Presiding Office , 

30 - 10 - 1971 . 
[ No . F . 1 / 54 / 70 - LRII . 
BALWANT SINGH, Under Secy . 

- - - - - -- - - - - - - - - 
MINISTRY OF FINANCE 
(Department of Reyeque and Insurance ) 

___ CUSTOMS 
Neur pelhi, the 8th January 1971 
8. 0 . 301 . In exercise of the powers conte red by 
Sub- section ( 1 ) of section 25 of the Customs Act, 1962 
( 52 of 1962 ) , the Central Government , being satisfied 
that it is necessary in the public interest so to do , here 
hy makes the following amendment in th notification 
of the Government of India in the Ministry of Financ : 
(Department of Revenue and Insurance ) No. 72 - Customs, 
dated the 16th August 1971 , namely - 

In the said notification , after item 17 tie followin ? 
____ item shall be inserted. namely - - - 
" 18 Tea . " 


एस० प्रा० 301 -- सीमा -शुल्क अधिनियम 1982 
( 1962 का 52) की धारा 25 की उपधारा ( 1 ) द्वारा प्रदत्त 
शक्तयो का प्रयाग करते हुए केन्द्रीय सरकार , अपना समाधान 
हा जाने पर कि ऐमा करना लोक हित में आवश्यक है भारत 
सरकार के वित्त मन्त्रालय राजस्व और बीमा विभाग ) की सारीख 
16 अगस्त, 1971 की अधिसूचना 10 72 सीमा- शुरुक, मे एतद् 
द्वारा निम्नलिखित मगोधन करती है अर्थात - - 


उक्त अधिसूच । में मद 17 के पिचात् निम्नलिखित मद 
अन्न स्थापित की जाएगी अर्थात् - .. 


" 18 


घाय "। 


(म० 1 1 सीमा - शुल्क फा० स० 5 5 21 18 1/ 7 1 -एल ०सी० ] 


[ No. 11 -Customs / F . No. 552 / 183 / 71- L. C .I. | 

K . SANKARARAMAN, Under Secy 


के० प्राफरामन अवर सचिव 


- -- - 


- - 


- 
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